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WHAT  ARE  THE  FUNCTIONS  OF  A  PROVINCIAL  LEGIS- 
LATURE f— THE  DISTINCTION  BETWEEN  PUBLIC 
AND  PRIVATE  PURPOSES. 

To  those  who  are  conversant  with  constitutional  questions, 
that  which  has  appeared  in  the  leading  daily  papers  in  relation 
to  a  subject  which  is  said  to  be  of  general  interest  to  large  sec- 
tions of  this  Province,  and,  incidentally,  to  the  Dominion  at  large, 
is  worthy  of  serious  consideration.  The  discussion  of  this 
subject  comes  appropriately  within  the  domain  of  a  legal 
journal. 

The  Government  of  Ontario,  in  their  laudable  desire  to  pro- 
mote the  industries  of  the  Province  by  providing  them  with  the 
means  of  obtaining  so-caUed  "cheap  power,"  appears,  unfortu- 
nately, to  have  so  acted  as  to  bring  about  a  state  of  affairs  by  no 
means  conducive  to  the  best  interests  of  the  country.  Already, 
as  has  been  pointed  out  in  this  journal,  they  have,  by  legisjatiye 
interference  with  private  rights,  shaken  public  confidence  in  the 
stability  of  contracts,  and  the  reliance  to  be  placed  in  the  judg- 
ment of  the  Courts.  Now,  in  their  dealing  with  the  subject  of 
electrical  power,  we  find  a  further  manifestation  of  this  danger- 
ous inclination  to  set  aside  all  consideration  for  vested  rights  in 
order  to  carry  out  some  object  of  supposed  public  utility,  or 
som.e  scheme  which  has  attracted  for  the  moment  the  support  of 
popular  opinion. 

In  order  to  effect  the  object  of  supplying  electric  power,  the 
Government  of  Ontario  set  up  a  creation  of  their  own  called  the 
Hydro-Electric  Power  Commission,  a  body  which  may  be  de- 
scribed as  a  combination  of  ^  Government  department,  a  com- 
mercial agency,  and  a  trading  corporation.  This  body,  which  is 
endowed  with  all  the  powers  and  freed  from  all  the  respon- 
sibilities of  a  corporation,  can  only  be  brought  to  account  for  any 
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of  its  actions  by  virtue  of  a  fiat  from  the  Attorney-General  of 
till'  Government  of  which,  to  all  intents  and  purposes,  it  is  a 
branch.  It  has  no  assets  which  can  be  made  liable  for  any  mis- 
chiot'  that  it  may  do,  and  how  much  mischief  it  is  capable  of 
tloiiiir  is  t'lrarly  shewn  by  the  way  in  which  it  has  begun  opera- 
tions. It  first  of  all  made  contracts  with  various  municipal  cor- 
porations for  the  supply  of  power  for  a  fixed  sum  per  horse 
power  delivered  to  the  municipality,  and  by-laws  in  accordance 
with  these  terms  were  passed  by  the  ratepayers  of  several  muni- 
cipalities— the  city  of  Toronto  among  the  number.  Subsequently 
tile  Commission  making  the  discovery  that  it  could  not  safely 
undertake  to  carry  out  its  contracts  changed  its  terms  altogether 
without  any  reference  to  the  ratepayers,  and  called  upon  them 
through  their  municipal  councils  to  undertake  an  obligation 
which  they  had  never  agreed  to,  and  which,  from  its  nature, 
they  probably  never  would  have  agreed  to  had  it  been  laid  before 
them  in  the  first  instance. 

The  mayor  of  Gait,  one  of  the  municipalities  referred  to,  re- 
fused to  sign  the  contract  under  the  new  terms,  and  a  manda- 
mus was  applied  for  to  compel  him  to  execute  it  {Scott  v.  Pat- 
terson, ante,  vol.  44,  p.  621).  Mr.  Justice  Anglin  in  giving 
judgment  said:  ''I  think  the  by-law  of  the  town  of  Gait  (author- 
izing the  signing  of  the  contract)  could  only  be  passed  in  breach 
of  faith  with  the  electorate  and  that  the  contract  which  it  pur- 
ported to  require  the  mayor  to  execute  would  be  illegal,  and  con- 
trary to  the  requirements  of  the  statute.  .  .  .  The  mayor,  in 
my  view,  was  justified  in  refusing  to  become  a  party  to  the  per- 
petration of  their  illegal  acts."  The  learned  judge  goes  on  to 
say :  * '  I  cannot  believe  that  it  would  be  proper  that  the  court 
should  by  a  summary  order  of  mandamus  require  the  mayor  to 
execute  a  by-law  which  cannot  be  passed  without  gross  breach  of 
faith  with  the  electorate  and  to  sign  a  contract  which  contra- 
venes the  statutes  and  contains  a  recital  that  it  has  the  approval 
of  the  electorate  when  the  established  fact  is  that  the  terms  ap- 
proved by  the  electorate  differ  from  those  of  the  contract  in  most 
material  particulars.  To  compel  by  mandamus  the  doing  of 
that  which  the  court  would  in  subsequent  proceedings  declare  to 
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have  been  invalid  and  wrongful  would  seem  to  me  to  be  an  abuse 
of  the  discretion  which  the  court  possesses  in  regard  to  the  grant- 
ing of  this  extraordinary  remedy." 

An  Act  was  passed  at  the  last  session  of  the  Ontario  legisla- 
ture (8  Edw.  VII.  c.  22,  s.  4),  which  it  was  claimed  validated 
these  illegal  contracts;  but  the  same  learned  judge  held  that  it 
had  no  such  effect,  or  rather  could  not  have  been  intended  so 
to  do. 

Tho  mayors  of  the  other  municipalities  (Toronto  included), 
without  any  authorization  from  the  -ratepayers  they  were  sup- 
posed to  represent,  and  for  whom  they  were  merely  agents, 
signed  the  contracts  on  the  altered  basis  in  spite  of  their  obvious 
illegality.  It  may  be  that  reliance  was  placed  upon  the  supposi- 
tion that  an  Act  of  the  provincial  legislature  would  be  passed 
to  make  that  legal  which  had  been  declared  illegal,  but  more 
of  that  hereafter. 

In  the  meantime  for  the  purpose  of  testing  the  legality  of 
these  proceedings,  a  suit  had  been  brought  by  one  of  the  rate- 
payers of  Toronto  for  himself  and  other  ratepapers,  to  set  aside 
the  contract  entered  into  between  the  city  and  the  Commission 
upon  the  broad  ground  that  the  contract  was  not  in  accordance 
with  the  by-law  of  the  ratepayers  in  that  behalf,  and  claiming 
that  the  city  has  no  right  to  levy  a  rate  upon  their  property 
under  an  illegal  contract,  also  claiming  that  the  contract  had 
been  induced  by  misrepresentation. 

The  cit}^  of  Toronto  then  made  application  to  Mr.  Justice 
Latchford  to  set  aside  the  writ  and  to  stay  proceedings  on  the 
ground  that  the  action  was  not  properly  constituted  as  the 
Hydro-Electric  Commission  had  not  been  joined  as  parties  de- 
fendant ;  the  learned  judge  postponed  the  argument  to  enable  the 
plaintiff  to  apply  to  the  Attorney-General  for  a  fiat,  as  the  second 
Hydro-Electric  Commission  Act,  7  Edw.  VII.  c.  19,  s.  23,  seemed 
to  require  this  leave  before  the  Commission  could  be  sued.  The 
section  reads  as  follows :  ' '  Without  the  consent  of  the  Attorney- 
General,  no  action  shall  be  brought  against  the  Commission  or 
against  any  member  thereof  for  anything  done  or  omitted  in 
the  exercise  of  his  office. ' ' 
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This  matter  was  heard  before  the  Premier,  then  the  acting 
Attorney-General,  who  after  argument  gave  the  following  pro- 
nouncement :  "  I  am  expected  apparently  on  the  mere  statement 
of  a  plaintiff  that  the  members  of  the  Hydro-Electric  Power 
Commission  were  guilty  of  fraud  and  deception,  as  set  out  in  the 
statement  of  claim,  to  assume  the  truth  of  the  statement,  and, 
therefore,  grant  a  fiat.  Under  this  doctrine  it  would  be  simply 
necessary  for  a  plaintiff  to  interject  into  his  pleading  any  allega- 
tion calculated,  if  true,  to  justify  the  issue  of  a  fiat,  and  a  fiat 
would  follow  as  a  matter  of  course.  As  I  cannot  agree  with  this, 
and  as  under  such  circumstances  fiats  have  been  many  times  re- 
fused, I  do  not  see  my  way  clear  to  grant  these  applications. 
Apart  from  the  question  of  fraud,  the  plaintiff's  contention  in 
each  case  rests  upon  the  view  that  the  municipal  councils  had  not 
the  power  under  the  statute  to  finally  enter  into  contracts  with 
the  Hydro-Electric  Power  Commission  without  submitting  the 
terms  of  them  to  the  ratepayers.  I  have  personal  knowledge 
that  this  was  not  the  intention  of  the  legislature,  and  I  cannot 
divest  myself  of  that  knowledge.  It  may  be  that  at  its  next  ses- 
sion, which  cannot  now  be  long  delayed,  the  legislature  may  make 
a  declaration  on  the  subject.  In  refusing  the  application  now  I 
reserve  leave  to  the  applicants  to  renew  them  after  the  opening 
of  the  session. ' '  ; 

Comment  on  this  somewhat  extraordinary,  and,  under  the  cir- 
cumstances as  I  venture  to  think,  indefensible  deliverance  is 
needless.  Surely  no  one  individual  member  of  the  House  could 
know  what  was  in  the  minds  of  the  other  members  when  they 
voted  on  the  section  in  question ;  and  apart  from  this  the  refusal 
was  an  arbitrary  and  high-handed  taking  away  of  the  right  of 
every  British  subject  to  audience  in  the  courts  of  justice  and  con- 
trary to  British  usage  in  similar  cases. 

Judgment  was  given  on  this  motion  to  stay  proceedings  by 
Mr.  Justice  Latchford  who  held  that  the  action  could  not  be 
stayed  either  as  b  ing  frivolous  and  vexatious  or  because  the 
Hydro-Electric  Power  Commission  was  not  a  party.  In  com- 
menting upon  s.  23  of  the  Act  he  said :  "  I  do  not  feel  called  upon 
to  attempt  to  determine  upon  a  motion  of  this  kind  whether  such 
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legislation — however  extraordinary  it  may  appear  from  a  juris- 
tic point  of  view — is  ultra  vires  or  not.  But  I  am  asked  to  close 
the  doors  of  the  court  against  a  litigant  who  questions  the  power 
of  the  legislature  to  free  the  commission  from  the  liability  which 
would  otherwise  be  case  upon  it  by  law." 

An  appeal  from  the  above  judgment  being  taken  to  the  Divi- 
sional Court  (see  post,  infra,  p.  164),  the  judgment  of  Mr.  Jus- 
tice Latchford  was  upheld,  and  the  following  suggestive  remarks 
.were  made  by  Mr.  Justice  Anglin,  who  delivered  the  judgment 
of  the  court:  "Whatever  may  be  done  towards  validating  these 
contracts  by  legislation,  the  court  should,  I  think,  assume  that, 
pending  litigation  in  which  the  power  of  the  municipalities  to 
make  the  contracts  is  questioned,  the  Lieutenant-Governor  would 
not  by  Orders  in  Council  declare  them  binding  upon  the  Com- 
mission; and  that,  in  the  event  of  the  courts  declaring  them  to 
be  ultra  vires  of  the  municipal  corporations,  such  Orders  in 
Council  would  not  thereafter  be  passed." 

But  there  is  even  a  more  serious  matter  to  be  considered  than 
the  apparent  blunders  of  the  Commission  and  its  disregard  of  the 
rights  of  citizens  or  even  the  refusal  of  justice  to  an  individual 
citizen.  The  one  may  be  got  over,  and  the  other  forgotten,  but 
the  damage  to  the  financial  standing  of  the  province  caused  by 
such  recklessness  of  proceeding,  and  such  setting  aside  of  the 
terms  of  contracts  solemnly  entered  into,  will  not  be  so  easily 
overcome. 

It  must  also  be  remembered  that  through  the  operation  of 
this  Commission  the  provincial  government  is  entering  directly 
into  competition  with  a  company  formed  for  a  similar  purpose  in 
which  a  large  amount  of  money  has  been  invested  and  which 
had  previously  undertaken  all  the  risks  and  successfully  over- 
came the  difficulties  attendant  upon  carrying  out  a  new  and  un- 
tried experiment.  The  capitalists  who  invested  their  funds  in 
these  ventures  naturally  ask  how  it  is  that  the  government  which 
had  pledged  its  credit  not  to  do  so  entered  into  competition  with 
them  before  their  undertaking  had  fairly  come  into  operation, 
but  just  after  it  had  proved  that  what  was  a  daring  and  costly 
experiment  could  be  brought  to  a  successful  issue.  Capitalists 
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will  further  ask  what  confidence  can  be  placed  in  municipal 
bodies  who,  having  the  assent  of  the  ratepayers  to  a  certain  con- 
tract, suddenly  make  another  which  render  the  ratepayers  liable 
for  something  entirely  different.  What  confidence  will  the 
money  men  in  England,  who  have  shewn  a  willingness  to  embark 
their  capital  in  Canadian  enterprises,  think  of  the  proceeding  of 
the  Power  Commission — of  its  constitution — of  its  immunity 
ironi  attack?  What  will  they  think  of  a  community  which,  in 
pursuit  of  some  possible  gain,  shews  such  disregard  of  the  com- 
monest rule  of  good  faith  in  dealing  with  the  rights  and  pro- 
perties lawfully  created  and  lawfully  existing.  The  alarm  has 
already  been  sounded  and  it  may  be  that  some  of  those  who  go  to 
London  borrowing  will  come  away  sorrowing. 

As  has  been  stated  two  of  our  judges  have  declared  that  these 
contracts  are  absolutely  void.  But  now  there  arises  another  most 
important  question.  Can  this  legislature — can  any  legislature — 
step  in  to  impose  upon  a  municipality  an  obligation  which  not 
only  it  had  never  accepted,  but  which  is  at  variance  with  one  it 
had  accepted?  In  other  words,  can  the  legislature,  by  any  Act 
of  theirs,  force  upon  a  municipality  a  contract — any  contract, 
it  matters  not  what — which  the  ratepayers  had  not  agreed  to. 
To  the  municipalities  is  given  the  power  to  say  what  obligations 
they  will  assume  and  what  they  will  reject,  but  if  the  legislature 
can,  in  such  a  case  as  this,  compel  the  municipality  to  assume  an 
obligation  without  consent  of  the  ratepayers — when  the  legisla- 
ture has  enacted  that  such  consent  is  an  absolutely  necessity  for 
the  validity  of  the  obligation — then  the  power  of  the  ratepayers 
to  exercise  their  constitutional  rights  in  the  matter  of  local  taxa- 
tion is  taken  away.  It  seems  almost  absurd  to  suppose  that  such 
a  proposal  is  even  contemplated  by  the  legislature  of  this  pro- 
vince; but  there  is  popular  clamour  fomented  by  irresponsible 
newspaper  writers  and  other  interests,  political  and  otherwise, 
that  would  be  served  by  so  doing.  We  have  seen,  moreover, 
enough  of  the  readiness  with  which  private  rights  have  been  in- 
terfered with  by  legislative  action  to  feel  any  certainty  that  for 
the  purpose  of  carrying  out  this  particular  scheme  even  the  un- 
doubted rights  of  any  municipality  may  not  be  sacrificed.  It 
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is  to  be  hoped  that  this  apprehension  is  not  well  founded,  and 
that  no  consideration  of  present  advantage  will  lead  the  Conser- 
vative administration  at  Toronto  to  perpetrate  an  Act  so  sub- 
versive of  all  Conservative  principles. 

Another  suggestion  might  be  urged  upon  the  consideration 
of  the  Attorney-General.  Admitting  for  the  moment  that  a 
municipal  council  has  the  power  to  carry  on  such  works  as  sup- 
plying the  inhabitants  of  a  city  with  water  or  with  light  or  heat, 
where  the  whole  population  is  served,  and  where  the  cost  may  be 
in  excess  of  the  charge  made  for  the  article  furnished,  and  there- 
fore assessed  upon  the  ratepayers  at  large;  and  admitting  also 
that  in  such  a  case  a  profit  may  properly  accrue  to  the  general 
funds  of  the  municipality — admitting  all  this — can  we  go  further 
and  say  that  a  municipal  council  has  the  power  to  carry  on  works 
whereby  only  a  small  part  of  the  population  are  benefited  ?  Can,, 
for  instance,  a  municipal  corporation  legally  undertake  as  a  cor- 
porate body  to  supply  electric  or  any  other  kind  of  power  which 
is  only  of  use  to  a  small  minority  of  the  population?  If  this, 
can  be  done  there  is  no  limit  to  the  extent  to  which  a  municipal- 
corporation  may  become  a  trading  corporation — a  state  of  things; 
which  those  who  established  our  municipal  institution  certainly 
never  contemplated,  and  which  if  adopted  would  lead  to  untold 
abuse.  The  illegality  of  such  proceedings  would  be  more  appar- 
ent if  any  part  of  the  cost  of  supplying  the  wants  of  a  portion 
of  the  population  were  liable  to  be  thrown  upon  the  community 
at  large.  In  the  case  of  the  supply  of  such  an  article  as  water — 
a  necessity  for  the  whole  population — it  may  be  right  to  tax  the 
whole  population,  but  to  do  so  in  regard  to  anything  not  of  such 
a  necessity  would  be  clearly  unjust,  and,  as  far  as  the  corporation 
is  concerned,  clearly  illegal. 

It  may  be  proper  for  a  municipal  council  to  provide  a  park 
for  the  benefit  of  the  inhabitants,  and  to  use  the  machinery  of  the 
Municipal  Act,  and  spend  public  money  for  that  purpose;  but 
would  it  be  legal  to  do  this  for  the  purpose  of  providing  a  park, 
the  use  of  which  would  be  restricted  to  the  inhabitants  on  cer- 
tain streets  only?  What  right  has  a  municipality  to  levy  a  tax 
on  all  ratepayers  for  the  purpose  of  private  light  and  power  for 
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the  use  of  a  few  of  these  ratepayers  and  perhaps  for  some  of 
those  who  are  not  ratepayers  at  all?  Why  should  the  real  estate 
of  all  ratepayers  be  mortgaged  for  the  benefit  of  a  few  of  them, 
or  for  those  who  had  no  property  to  be  mortgaged ;  and  it  is  not 
material  in  principle  whether  this  mortgage  will  eventually  be 
paid  out  of  the  receipts  from  the  ratepayers  and  others  who  use 
light  and  power.  If  it  should  happen  (a  very  likely  contin- 
lieney)  that  there  was  a  deficit,  this  deficit  would  have  to  be  paid 
out  of  the  general  taxes.  Surely  this  would  be  illegal.  It  might 
possibly  fall  upon  the  shoulders  of  the  members  of  the  municipal 
council. 

There  are  no  end  of  difficulties  and  dangers  to  be  encountered 
in  this  perilous  voyage  in  search  of  the  golden  fleece  phantom  of 
municipal  cheap  power.  Let  another  of  them  be  suggested. 
Sec.  92  of  the  B.N. A.  Act  says  that  ''In  each  province  the  legisla- 
ture may  exclusively  make  laws  in  relation  to  matters  coming 
within  the  classes  of  subjects  next  hereinafter  enumerated,  that 
is  to  say,  (13)  property  and  civil  rights  in  the  province."  If 
the  power  claimed  by  the  legislature  and  the  municipal  councils 
does  not  come  in  under  this  section  there  is  no  such  power.  Uporis 
what  principle  can  a  municipality,  expressly  created  for  other 
purposes,  and  with  other  objects,  enter  into  business  of  a  private 
commercial  character?  If  there  is  a  deficit,  who  is  to  pay  the  loss, 
and  if  there  is  a  profit  how  is  it  to  be  applied?  And  going  back 
further,  what  right  has  a  provincial  legislature  with  its  limited 
jurisdiction  to  assume  to  give  a  municipality  such  power?  There 
seems  to  be  no  answer  to  these  questions. 

The  subject  is  one  of  vast  importance  and  so  far-reaching  that 
the  legislature  may  well  pause  before  going  further. 

W.  E.  O'Brien. 

Shanty  Bay. 
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The  Ontario  Companies  Act,  1907,  with  amendments  made 
in  1908,  needs  recasting;  or,  better  still,  an  entirely  new  mea- 
sure should  be  enacted.  The  existing  Act  contains  many  sec- 
tions copied  from  British  legislation,  and  there  can  be  little 
doubt  that  a  measure  closely  following  the  British  Companies 
Acts  would  be  more  satisfactory  than  any  other.  The  advantage 
to  be  derived  from  decisions  in  the  courts  of  England  is  very 
great,  and  could  be  fully  enjoyed  here  if  our  legislature  fol- 
lowed the  British  Acts  more  closely. 

The  following  criticisms  have  occurred  to  the  writer  in  the 
course  of  a  study  of  the  existing  Act,  and  are  offered  with  apol- 
ogies, in  the  hope  that  they  may  prove  interesting  and  stimulate 
discussion : — 

The  creation  of  two  classes  of  corporations  is  provided  for 
in  the  Act;  those  with  and  those  without  capital  divided  into 
shares.  The  title  "company"  is  confined  to  corporations  with 
share  capital,  and  "companies"  are  sub-divided  into  those  which 
offer  or  do  not  offer  shares  for  public  subscription.  All  com- 
panies "the  number  of  shareholders  of  which  is  increased  to  a 
number  greater  by  ten  than  the  number  of  applicants  for  incor- 
poration" shall  file  a  prospectus,  which  seems  to  excuse  com- 
panies not  so  increasing  the  number  of  their  shareholders,  but 
inasmuch  as  ss.  106  and  108  assume  that  any  company  offering 
shares  for  public  subscription  has  issued  a  prospectus,  the  only 
companies  not  under  necessity  to  do  so  are  those  not  offering 
shares  for  public  subscription. 

The  provisions  of  the  Act  as  to  the  contents  of  prospectuses 
are  copied  from  the  Imperial  Act,  1900,  but  that  Act  did  not 
make  the  issue  of  a  prospectus  obligatory  (it  merely  enacted 
that  in  a  published  prospectus  certain  things  should  be  con- 
tained) ,  whereas  the  issue  of  a  prospectus  is  by  the  Ontario  Act 
made  a  matter  of  necc^ssity,  even  to  a  company  not  offering 
shares  for  public  subscription,  if  its  shareholders  are  increased 
by  more  than  ten  over  its  original  number.  Why  should  this 
be  so? 
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Consider  in  this  connection  the  effect  of  s.  97 : 
"(a)  Every  company,  the  number  of  shareholders  of  which 
is  increased  to  a  number  greater  by  ten  than  the  number  of  ap- 
plicants for  incorporation    .    .    .    shall  file  a  prospectus." 

(b)  No  subscription  for  stock,  etc.,  induced  or  obtained 
by  valid  representations  shall  be  binding  upon  the  subscriber 
unless,  prior  to  his  so  subscribing,  he  shall  have  received  a  copy 
of  the  prospectus. ' '  Presumably  the  necessity  of  issuing  a  pros- 
pectus arises  when  the  eleventh  shareholder  is  about  to  be  added 
to  the  company's  members.  What  then  is  the  legal  position  of 
those  ten  additional  shareholders  who  were  induced  by  verbal 
representations  to  subscribe  before  a  prospectus  was  issued  or 
was  legally  necessary?  Are  their  subscriptions  binding?  May 
they  recover  any  instalments  paid  thereon?  What,  in  any  case, 
is  the  need  or  purpose  of  the  limitation  to  ten  new  shareholders  ? 
It  can  be  avoided  by  procuring  the  incorporation  originally  of 
any  required  number  of  dummy  shareholders. 

With  reference  to  companies  offering  shares  for  public  sub- 
scription, s.  106  enacts  that  no  allotment  of  shares  shall  be  made 
until  certain  conditions  therein  named  have  been  complied  with, 
and  s.  108  enacts  that  a  company  shall  not  commence  any  business 
unless  certain  preliminaries  have  been  observed.  Inasmuch  as 
these  conditions  are  not  binding  on  companies  not  offering  shares 
for  public  subscription,  it  is  of  vital  importance  to  Imow  what 
is  meant  by  ''public  subscription."  The  Act  contains  no  defini- 
tion. Commentators  on  the  Ontario  Act  have  assumed  appar- 
ently that  all  shareholders  other  than  those  originally  incor- 
porated are  obtained  as  the  result  of  an  offering  of  shares  for 
public  subscription,  and,  therefore,  that  ss.  106  to  112  both  in- 
clusive, apply  to  all  companies  obtaining  shareholders  after  in- 
corporation. In  Palmer's  Company  Law,  in  commenting  upon 
this  phrase  in  the  Imperial  Act,  it  is  said:  ''This  only  applies 
where  there  is  an  offer  to  the  public  for  subscription.  It  is  not, 
therefore,  available  in  the  case  of  a  strictly  private  company,  or 
where  the  shares  are  only  offered  privately  for  subscription,  but 
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it  is  conceived  that  an  offer  made  by  circular  to  the  public  or 
some  section  thereof,  will  be  an  offer  to  the  public." 

The  Ontario  Act  seems  to  contemplate  a  distinction  between 
an  offering  to  the  public  and  an  offering  privately  for  subscrip- 
tion, after  incorporation,  for  the  Act  requires  that  all  companies 
increasing  membership  by  more  than  ten  over  the  original  num- 
ber shall  file  a  prospectus,  while  it  applies  ss.  106  to  112,  inclu- 
sive, to  those  companies  only  which  offer  shares  for  public  sub- 
scription, seeming,  therefore,  to  admit  (a)  that  up  to  ten  over 
the  charter  number  new  members  may  be  added  without  so  much 
as  the  filing  of  a  prospectus,  and  (b)  that  after  an  increase  of 
more  than  ten,  and  the  consequent  filing  of  a  prospectus,  other 
formalities  are  necessary  only  in  the  case  of  companies  offering 
shares  for  public  subscription,  implying,  therefore,  that  ten  and 
more  new  subscribers  may  be  had  without  offering  shares  for 
public  subscription.  The  distinction  between  public  and  pri- 
vate subscription  for  shares  is  important  in  relation  to  meet- 
ings of  shareholders,  for  s.  34  requires  a  general  meeting  of 
shareholders  within  two  months  of  incorporation  of  companies 
not  offering  share  for  public  subscription,  while  s.  Ill  requires 
a  statutory  meeting  of  shareholders  of  companies  offering  shares 
for  public  subscriptions  within  three  months  of  the  date  at  which 
the  company  is  entitled  to  do  business.  It  is  suggested  that 
offering  by  advertisement  in  newspapers,  or  by  general  distri- 
bution of  copies  of  a  prospectus,  constitutes  an  offering  of  shares 
to  the  public  for  subscription,  but  that  canvassing  individuals, 
by  hired  canvassers  or  otherwise,  accompanied  even  by  the  exhi- 
bition of  a  prospectus,  is  not  such  an  offering  to  the  public, 
and,  therefore,  that  ss.  106  to  112,  inclusive,  of  the  Companies 
Act,  do  not  apply  to  companies  which  confine  their  efforts  to 
obtain  shareholders  to  personal  canvassing.  This  distinction 
strikes  at  the  whole  practice  pursued  in  the  formation  of  com- 
panies, and  is,  therefore,  of  special  importance.  The  Act  should 
be  amended  so  as  to  set  doubts  at  rest. 

The  provisions  of  the  Act  as  to  the  election  of  directors  is 
confusing.    Read  broadly,  they  seem  to  be  intended  to  secure 
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(a)  a  Board  of  uot  less  than  three  directors,  (b)  that  provisional 
directors  (named  in  the  letters  patent)  shall  hold  office  until 
successors  are  elected,  (c)  that  the  election  of  successors  shall 
take  place  at  the  first  general  meeting  of  the  company,  and  (d) 
that  thereafter  a  Board  shall  be  elected  at  each  annual  meeting, 
it  should  not  be  difficult  to  express  such  an  intention  exactly, 
but  it  has  not  been  done. 

As  to  the  powers  of  provisional  directors  s.  80  says:  "The 
affairs  of  the  company  shall  be  managed  by  a  Board  of  not  less 
than  three  directors."  So  far,  good!  But  it  goes  on:  "Who 
shall  be  elected  by  the  shareholders  in  general  meeting  of  the 
company."  These  words  are  surplusage  or  mischievous,  for 
what  about  the  right  of  the  provisional  directors  to  manage  the 
affairs  of  the  company;  is  there  any  limitation  on  their  right? 
Sec.  79  says:  "The  persons  named  in  the  letters  patent  as  pro- 
visional directors  shall  be  the  directors  of  the  company."  This 
seems  to  negative  any  distinction  as  to  their  powers.  In  Parker 
&  Clark's  Company  Law  it  is  said,  on  the  authority  of  Johnston 
v.  Wade,  therein  referred  to,  that  "presumably  the  powers 
of  provisional  directors  are  of  a  limited  nature,"  though  the 
same  case  is  also  cited  for  the  ruling  that  "this  section  is  very 
broad  in  its  terms,  and  its  effect  is  probably  to  confer  upon  the 
provisional  directors,  for  the  time  being,  all  the  powers  prop- 
erly exercised  by  directors  under  the  Act."  Upon  a  reading 
uninfluenced  by  decisions  prior  to  the  adoption  of  the  Act  in  its 
present  form,  it  does  not  appear  that  there  is  any  sensible  dis- 
tinction between  the  powers  of  provisional  and  elected  directors, 
the  term  "provisional"  serving  no  other  purpose  than  to  signify 
that  the  directors  called  provisional  have  been  appointed  by  the 
letters  patent,  and  not  elected  by  shareholders.  The  word  ' '  pro- 
visional" should  be  stricken  from  the  Act. 

Two  very  brief  sections  would  correctly  express  all  that  is 
meant,  apparently,  by  ss.  79  and  80;  first,  "the  affairs  of  the 
company  shall  be  managed  by  a  Board  of  not  less  than  three 
directors";  second,  "the  letters  patent  shall  name  the  persons 
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who  shall  constitute  the  Board  until  other  persons  shall  be 
elected  by  the  shareholders. ' ' 

Then  as  to  the  tenure  of  office  by  provisional  directors,  s.  80, 
as  it  now  stands,  provides  that  the  directors  shall  be  elected  at 
a  general  meeting,  and  s.  84  (1)  says:  "The  election  of  directors 
shall  take  place  at  the  annual  meeting,"  wherefore  it  would  be 
fair  to  assume  that  the  election,  to  comply  with  both  sections, 
should  take  place  at  the  annual  general  meeting.  But  s.  34  (1) 
says:  "The  provisional  directors  of  a  company  not  offering 
shares  for  public  subscription  shall  call  a  general  meeting  of  the 
company  within  two  months  of  the  date  of  the  letters  patent  for 
the  purpose  of  electing  directors,"  etc.,  while  in  the  case  of 
companies  offering  shares  for  public  subscription  there  is  no 
specific  provision  similar  to  s.  34,  for  the  election  of  directors 
to  succeed  the  provisional  directors,  though  both  ss.  80  and  84 
(1) — contradictory  as  they  are — apply  to  such  a  company.  The 
statutory  meeting  of  the  shareholders  of  a  company  offering 
shares  for  public  subscription  (s.  Ill)  is  not  held  to  elect  direc- 
tors or  otherwise  organize  a  company,  but  to  receive  and  con- 
sider reports,  etc.  Prior  to  the  enactment  of  the  present  Act  the 
provisional  directors  of  companies  were  bound  to  call  a  general 
meeting  for  organization  within  two  months  of  the  date  of  the 
letters  patent,  but  the  provision  now  applies  only  to  companies 
not  offering  shares  for  public  subscription.  Reading  broadly, 
it  may  be  said  that  the  intention  of  the  framers  of  the  Act  is 
this:  provisional  directors  shall  hold  office  until  successors  are 
elected;  at  the  general  meeting  for  organization  held  by  com- 
panies not  offering  shares  for  public  subscription,  and  at  a 
special  general  meeting  by  companies  offering  shares  for  public 
subscription,  and  subsequently,  both  classes  of  companies  may 
only  elect  directors  at  annual  general  meetings.  But  if  this  be 
so,  why  does  the  Act  not  say  so?  Following ' after  the  revised 
sections  suggested  above,  the  following  might  appear:  "The 
directors  to  succeed  provisional  directors  may  be  elected  at  a 
general  meeting  called  for  that  purpose,  and  thereafter  direc- 
tors shall  be  ele-^ted  at  each  annual  meeting." 
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Questions  may  also  arise  as  to  the  qualifications  of  share- 
holders in  a  company  ott'eriug  shares  for  public  subscription 
to  cLct  successors  to  provisional  directors.  Sec.  79  says: 
"They  shall  be  the  directors  .  .  .  until  replaced  by  .  .  . 
others  duly  elected."  But  when  may  an  election  take  place? 
Ao  "business"  may  be  ''commenced"  by  a  company  offering 
shares  for  public  subscription  (s.  108)  until  certain  prelimin- 
aries have  been  complied  with,  and  much  has  to  be  done  before 
that  can  be  obtained.  Does  ''business"  include  the  election  of 
directors  to  replace  provisional  directors,  and  similar  organiza- 
tion work  '  One  would  be  inclined  to  say  that  it  means  "busi- 
ness as  a  company  with  strangers  to  the  company,"  were  it  not 
for  the  fact  that  until  the  provincial  secretary  has  issued  a 
certificate  that  the  company  is  entitled  to  commence  business, 
all  moneys  received  for  shares  must  be  held  in  trust,  and  no 
allotment  of  shares  can  be  made  until  the  amount  named  in  the 
prospectus  for  a  minimum  has  been  subscribed,  so  that  until 
the  aforesaid  certificate  is  issued  the  new  subscribers  cannot  be- 
come shareholders  qualified  to  vote  at  general  meetings,  and, 
therefore,  cannot  take  part  in  the  election  of  directors;  so  that 
until  the  company  is  organized  the  provisional  directors  must 
remain  'n  office,  or  be  succeeded  by  directors  elected  by  those 
s'lareho'ders  originally  incorporated. 

A  question  may  also  arise  as  to  the  number  of  directors  who 
can  be  elected  to  replace  provisional  directors.  Sec.  79  says: 
"The  provisional  directors  shall  be  the  directors  until  replaced 
by  the  same  number  of  others."  Sec.  86  says:  "A  company 
may  by  by-law  vary  the  number  of  its  directors."  In  Manes 
Tailoring  Co.  v.  Wilson,  14  O.L.R.  89  (decided  before  s.  86  was 
enacted)  it  was  held  that  the  number  elected  must  be  the  same, 
and  to  make  this  clear,  apparently,  s.  79  was  amended  by  in- 
serting "the  same  number"  before  "others"  at  the  very  time 
s.  86  was  being  enacted,  and  the  effect  has  been  to  create  greater 
doubt  and  confusion. 

The  result  seems  to  be  that  if  a  company  wishes  to  displace 
the  provisional  directors,  and  also  to  vary  the  number  of  its 
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directors,  it  must  first  elect  successors  to  the  existing  Board, 
and  then  decrease  the  number  by  adopting  a  by-law  and  procur- 
ing some  directors  to  resign,  if  decrease  is  aimed  at;  or,  elect 
additional  directors  if  the  object  is  to  increase  the  number; 
and  the  absurdity  of  this  machinery  appears  by  the  fact  that 
it  can  all  be  done  at  one  meeting  if  done  in  due  form  and  order. 

Copying  Imperial  legislation  (1890),  the  Ontario  Companies 
Act  provides  most  stringently  against  the  issue  or  allotment  of 
shares  at  a  discount,  except  in  the  case  of  mining  companies, 
which  "may  issue  its  shares  at  a  discount  or  at  any  other  rate." 
What  is  meant  by  any  other  rate?  Why  should  this  exception 
be  made?  Except  to  enable  kite-flying,  what  purpose  can  the 
exception  serve?  What  good  argument  can  be  made  against 
discounts  which  is  not  equally  valid,  and,  if  possible,  more  for- 
cible, in  the  case  of  mining  companies.  But  in  any  case,  if  the 
exception  is  a  wise  one,  and  merits  continuance,  it  is  clear  that 
the  Act  requires  a  definition  of  the  title  mining  companies," 
for  as  the  Act  is  now  framed,  any  company  by  being  incor- 
porated as  a  mining  company,  may  issue  its  shares  at  any  dis- 
count, yet  carry  on  any  kind  of  business. 

Sec.  144  enacts  a  summary  method  of  disposing  of  shares  in 
"a  company  subject  to  the  provisions  of  this  part  of  this  Act" 
in  the  event  of  calls  remaining  unpaid.  When  is  a  company 
subject  to  this  part  of  the  Act?  How  is  its  subjection  indi- 
cated? There  is  no  provision  in  the  Act  itself  for  indicating 
the  subjection.  In  practice,  is  the  character  marked  to  shew 
such  subjection,  and,  if  so,  by  what  authority  is  such  marking 
made?  Sec.  140  says:  "No  shareholder  of  such  company  shall 
be  personally  liable  for  non-payment  of  any  calls  beyond  the 
amount  agreed  to  be  paid  therefor,"  and  s.  143  says  that  "no 
personal  liability"  shall  appear  after  the  name  of  the  company 
wherever  used,  while  "subject  to  call"  mast  be  marked  on  cer- 
tificates of  shares  which  are  in  fact  so  subject.  These  provi- 
sions seem  a  perfect  jumble.  The  phrase  "no  personal  liability" 
must  mean  by  the  company  or  by  the  shareholders;  if  it  means 
by  the  company,  it  is  absurd;  if  it  means  by  the  shareholders  it 
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uutrue,  when  calls  have  not  all  been  paid.  Sec.  46  applies 
to  all  compcinies,  and  it  provides  that  share  certificates  shall 
specify  the  amount  paid  thereon,  s.  27  provides  that  the  word 
"limited"  shall  appear  after  the  name  of  a  company,  so  that  s. 
143  seems  wholly  unnecessary. 

Is  a  shareholder  necessarily  a  "member"  of  a  company  with 
capital  divided  into  shares,  incorporated  under  the  Ontario 
Companies  Act?  Does  the  Act  contain  any  provision  declaring 
when  persons  other  than  charter  members  become  members? 
In  many  sections  of  the  Act  the  words  "member"  and  "share- 
holder" are  used  as  though  they  were  synonymous.  In  Parker 
&  Clark's  Company  Law  it  is  said  "every  subscriber  to  the 
memorandum  becomes  a  shareholder  on  the  incorporation  of 
the  company."  This  is  not  correct,  in  the  sense  that  the  incor- 
poration makes  the  subscriber  a  shareholder,  for  he  becomes  so 
(if  at  all)  by  virtue  of  his  agreement  to  take  shares;  it  is  the  in- 
corporation which  makes  "members"  of  those  who  have  at  the 
date  of  the  letters  patent  agreed  to  become  members  and  share- 
holders. "An  agreement  alone  does  not  create  the  status  of 
membership,"  said  Fry,  L.J.,  in  NicoVs  Case,  29  Ch.  Div.  421. 
The  Imperial  Act,  1862,  provides  that  "every  person  who  has 
agreed  to  become  a  member  of  the  company,  and  whose  name  is 
entered  on  the  register  of  members,  shall  be  deemed  a  member 
of  the  company."  The  Companies  Act  (Canada)  provides  that 
the  petitioners  and  others  who  become  shareholders  shall  be  a 
body  corporate.  The  Ontario  Act  incorporates  the  petitioners 
"and  any  others  who  have  or  may  thereafter  become  subscribers 
to  the  memorandum  a  body  corporate  and  politic,"  but  inas- 
much as  it  is  provided  that  the  memorandum,  executed  in  diip- 
licate,  shall  be  deposited  with  the  provincial  secretary  with  the 
petition  for  incorporation,  the  incorporation  may  be  confined  to 
tliose  who  sign  prior  to  the  incorporation,  for  they  cannot  there- 
after sign  the  memorandum,  in  duplicate,  for  one  duplicate 
cannot,  I  take  it,  be  added  to  after  being  deposited  with  the  pro- 
vincial secretary.  If  one  duplicate  be  returned  and  be  after- 
wards signed  that  would  not  be  "executed  in  duplicate."  In 
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Palmer's  Company  Law,  it  is  said:  "We  have  now  to  consider 
what  it  is  which  constitutes  membership.  It  is  a  point  of  the 
first  importance  in  the  law  of  companies,  and  to  answer  it  we 
must  turn  to  s.  23  of  the  Act  of  1862;  that  section  provides  as 
follows:  'The  subscribers  of  the  memorandum  of  association  of 
any  company  under  this  Act  shall  be  deemed  to  have  agreed  to 
become  members  of  the  company  whose  memorandum  they  have 
subscribed,  and  upon  the  registration  of  the  company  shall  be 
entered  as  members  on  the  register  of  members  hereinafter  men- 
tioned (s.  25,  see  infra,  p.  101),  and  every  other  person  who  has 
agreed  to  become  a  member  of  a  company  under  this  Act,  and 
whose  name  is  entered  on  the  register  of  members,  shall  be 
deemed  to  be  a  member  of  the  company.' 

"This  section,  it  will  be  observed,  deals  with  two  classes: 
(1)  Those  persons  who  have  subscribed  the  company's  memor- 
andum of  association.  (2)  Those  persons  who  have  agreed  to  be 
members,  and  whose  names  are  entered  in  the  register.  These 
and  these  only  can  strictly  be  called  members  in  the  sense  of 
having  acquired  the  full  status  of  membership:  NicoVs  Case 
(1884),  29  CD.  421. 

"A  person  may,  therefore,  become  a  member  or  shareholder 
in  any  of  the  following  ways:  (1)  By  subscribing  the  memoran- 
dum of  association  before  its  registration;  (2)  by  agreeing 
with  the  company  to  take  a  share  or  shares,  and  being  placed  on 
the  register  of  members ;  ( 3 )  by  taking  a  transfer  of  a  share  or 
shares,  and  being  placed  on  the  register  of  members;  (4)  by 
registration  on  succession  to  a  deceased  or  bankrupt  member; 
(5)  by  allowing  his  name  to  be  on  the  register  of  members  or 
otherwise  holding  himself  out  or  allowing  himself  to  be  held  out 
as  a  member. 

"Where  membership  is  constituted  otherwise  than  by  sub- 
scribing the  memorandum  of  association,  entry  in  the  register 
of  members  is  by  s.  23,  made  a  condition  precedent  to  member- 
ship. The  complete  status  of  membership  in  such  case  is  not 
acquired  unless  and  until  it  can  be  predicated  of  the  person  that 
he  is,  within  the  words  of  the  section,  one  'who  has  agreed  to 
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beoonie  a  meniber  of  a  company  under  this  Act,  and  whose  name 
is  entered  in  the  register.'  In  this  respect  there  is  an  essential 
diU'erence  between  the  requisites  of  membership  as  regards  per- 
sons who  subscribe  the  memorandum,  and  those  who  otherwise 
agree  to  become  members.  The  former,  as  we  have  seen  (p. 
80),  become  ipso  facto  on  the  registration  of  the  company, 
members  irrespective  of  entry  in  the  register  of  members; 
but  the  latter  do  not  become  members  until  agreement, 
plus  entry  in  the  register.  This  distinction  is  recog- 
nized in  NicoVs  Case,  29  CD.  421.  In  that  case  A.  had  agreed 
to  take  shares,  and  shares  had  been  allotted  to  him ;  but  his  name 
had  not  been  entered  in  the  register.  After  some  years,  the 
agreement  for  membership  not  having  been  acted  on,  a  winding- 
up  order  was  made,  and  it  was  sought  to  place  A.  on  the  list  of 
contributories,  on  the  ground  that  he  was  a  member.  The 
learned  judges  were  all  of  opinion  that  he  had  never  become  a 
member,  that  he  had  only  agreed  to  be  a  member.  Cotton,  L.J., 
said  that  the  question  was,  whether,  under  the  circumstances, 
A.  had  become  an  actual  member  or  had  only  agreed  to  become 
a  member,  and  stated  that  Hhere  was  in  this  case  no  actual  mem- 
bership, although  it  would  have  been  possible,  if  proper  pro- 
ceedings had  been  taken,  to  render  the  membership  complete'; 
and  Bowen,  L.J.,  said:  'It  appears  to  me  that  A.  never  acquired 
the  status  of  a  member  of  the  company.  I  think  that  he  re- 
mained with  contractual  obligations  to  the  company  which  the 
company  had  for  a  time  a  right  to  enforce  against  him.  .  .  . 
According  to  the  twenty-third  section  of  the  Act  I  think  he  had 
not  become  a  corporate  member';  and  Fry,  L.J.,  said  that  the 
section  'makes  the  placing  of  the  name  of  a  shareholder  on  the 
register  a  condition  precedent  to  membership.'  The  result, 
therefore,  in  the  case  of  an  agreement  to  take  shares  not  per- 
fected by  entry  on  the  register,  is  that  there  is  an  agreement 
which  the  Court  may  or  may  not  think  ought  to  be  specifically 
enforced,  but  there  is  no  membership. ' ' 

Similarly,  having  regard  to  s.  3  of  the  Ontario  Companies 
Ad.  the  acrroem^nt  to  take  shares  not  perfected  by  subscribing 
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the  memorandum  which  goes  to  the  provincial  secretary  with 
the  petition  for  incorporation  does  not  constitute  the  subscriber 
a  member  of  the  company,  perhaps  not  a  shareholder. 

And  again,  if  subscription  to  the  memorandum  be  necessary 
to  fully  constitute  membership  of  the  company,  what  is  the 
status  of  those  who  acquire  shares  by  transfer  in  one  way  or 
another.  They  become,  perhaps,  the  equitable  but  not  the  legal 
owners  of  shares,  but  are  they  members  within  the  meaning  of 
the  Act^  If  not,  they  cannot,  perhaps,  be  sued  for  calls.  The 
Act  provides  (s.  113)  for  keeping  a  share  register,  and  (s.  116) 
for  its  rectification,  but  it  is  nowhere  said  that  the  register  shall 
be  proof  of  "membership"  in  the  company;  only  (s.  119)  that 
"such  books  shall  prima  facie  be  evidence  of  all  facts  purport- 
ing to  be  thereby  stated." 

It  is  provided  by  s.  73  that  directors  may  by  by-law  issue 
bonds,  debentures,  or  other  securities,  and  by  s.  78  that  all  the 
property  of  a  company  may  be  pledged  to  secure  such  bonds, 
etc.  The  latter  section  provides  that  a  duplicate  original  of  the 
charge  shall  be  filed  with  the  provincial  secretary  "as  well  as 
registered  under  the  provisions  of  any  other  Act  in  that  behalf, ' ' 
but  there  is  no  "other"  Act  providing  for  registration  (Parker 
&  Clark's  Company  Law,  20S)  and  creditors  are  wholly  unpro- 
tected from  deception  by  the  creation  of  charges. 

In  the  particulars  mentioned  and  in  many  others  the  Com- 
panies Act,  therefore,  is  wholly  insufficient  for  the  needs  of  the 
day  and  a  recasting  of  the  Act,  or  a  new  one,  is  urgently 
necessary. 

A.  B.  MORINE. 


CHANGES  IN  THE  SUPREME  COURT  BENCH.  ' 

The  vacancy  caused  by  the  retirement  of  the  Hon.  Mr.  Justice 
Maclennan  from  the  Bench  of  the  Supreme  Court  of  Canada  has 
been  filled  by  the  appointment  of  the  Hon.  Francis  Alexander 
Anglin,  one  of  the  judges  of  the  Exchequer  Division  of  the  High 
Court  of  Justice  for  Ontario. 
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It  is  rather  more  than  twenty-one  years  since  Mr.  Justice 
Maclennan  was  raised  to  the  Bench  of  Ontario  going  direct  from 
the  Bar  to  the  Court  of  Appeal.  From  thence  he  was  trans- 
fenv'il  in  October,  1905,  to  the  Supreme  Court.  At  the  time  of 
his  lirst  appointment  he  was  thus  spoken  of  in  the  pages  of  this 
journal:  "A  man  of  the  highest  personal  character,  as  our  judges 
should  be,  without  fear  and  without  reproach.  He  is  a  sound 
and  able  lawyer,  has  a  judicial  mind  with  a  large  fund  of  com- 
mon sonse  and  is  generally  familiar  with  the  business  of  the 
country."  The  expectations  then  formed  by  his  fitness  for  the 
Bench  have  not  been  disappointed.  He  has  well  earned  the  rest 
which  now  comes  to  him,  and  he  retires  with  the  respect  and  best 
wishes  of  the  Bar  and  his  brethren  of  the  Bench. 

As  to  the  appointment  of  his  successor,  Mr.  Justice  Anglin, 
we  have  nothing  to  say  but  words  of  commendation.  It  is  a 
little  more  than  five  years  since  he  was  appointed  to  the  Bench. 
On  that  occasion  we  said  of  him — then  a  young  man  and  but 
little  known  to  the  Bar:  ''He  is  painstaking,  industrious  and 
clear-headed,  with  an  ambition  to  fulfil  any  duties  entrusted  to 
him  to  the  best  of  his  ability.  We  look  for  excellent  judicial 
work  from  him."  Judge  Anglin  has  more  than  fulfilled  the 
expectations  above  expressed.  This  most  praiseworthy  ''ambi- 
tion" has  helped  to  make  him  one  of  the  very  best  and  most 
satisfactory  judges  on  the  Ontario  Bench. 

To  those  who  might  be  surprised  that  the  vacancy  at  Ottawa 
was  not  filled  by  the  appointment'  of  Mr.  Justice  Osier,  the  senior 
puisne  judge  of  the  Ontario  Court  of  Appeal,  it  is  to  be  said 
that  the  position  was  very  properly  first  offered  to  that  eminent 
judge,  and  he  was  more  than  once  urged  to  accept  it.  He,  how- 
ever, could  scarcely  have  been  expected  at  his  time  of  life  to  pull 
up  stakes  and  begin  life  again  as  it  were  in  different  surround- 
ings, but,  as  we  have  reason  to  think,  that  which  weighed  most 
with  him  was  his  belief  that  a  younger  man  should  be  appointed, 
who  might  look  forward  to  many  years  of  usefulness  on  the 
Bench  and  become  a  power  in  helping  to  establish  such  a  settled 
course  of  jurisprudence  and  decision  as  would  be  consistent  with 
the  development  of  a  growing  community. 
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This  is  not,  however,  the  first  time  that  Mr.  Justice  Osier 
has  been  asked  to  take  a  seat  in  the  final  appellate  court  of  this 
Dominion,  for  the  position  was  offered  to  him  in  1888,  five  years 
after  his  appointment  to  the  Court  of  Appeal,  by  Sir  John  A. 
Macdonald,  who  recognized  his  fitness  for  the  office,  and  whose 
appointments  to  the  Bench  were  so  generally  judicious  and 
acceptable.  We  venture  to  think  that  in  his  present  appoint- 
ment the  Minister  of  Justice  has  not  been  less  fortunate  than  his 
eminent  predecessor;  and  the  Bar  of  Ontario  will  be  glad 
that  the  strength  of  its  appellate  court  has  not  been  weakened, 
as  it  would  seriously  have  been  had  Mr.  Justice  Osier  decided  to 
go  to  Ottawa. 

JUDICIAL  CHANGES  IN  ENGLAND. 

Sir  John  Gorell  Barnes,  who  retires  from  the  office  of  Presi- 
dent of  the  Probate,  Divorce  and  Admiralty  Division,  has  been 
created  a  Baron  of  the  United  Kingdom.  The  Law  Times  says 
of  him  that  ''his  sound  common  sense  and  freedom  from  pre- 
judice mark  him  as  an  excellent  President  of  that  Division." 
Hon.  Mr.  Justice  Bigham,  of  the  King's  Bench  Division,  has  been 
appointed  to  take  his  place.  Mr.  J.  A.  Hamilton,  K.C.,  takes  the 
vacant  seat  in  the  King's  Bench  Division. 

Lord  Barnes'  services  in  the  past  demonstrate  that  he  will 
prove  a  tower  of  strength  to  the  House  of  Lords  and  the  Privy 
Council,  which  appellate  tribunals  have  suffered  a  serious  loss  in 
the  untimely  death  of  Lord  Robertson  on  Feb.  2nd  last.  James 
Patrick  Bannerman  Robertson  was  born  in  Perthshire  in  1845. 
In  1888  he  was  made  Lord  Advocate  of  Scotland,  and  in  1899, 
on  the  death  of  Lord  Watson,  was  appointed  Lord  of  Appeal  in 
Ordinary  under  the  title  of  Baron  Robertson  of  Forteviot. 

The  British  public  are  to  be  congratulated  upon  these  and 
other  judicial  appointments  made  by  Lord  Loreburn.  The  Lord 
Chancellor  happily  declines  to  be  limited  in  his  selection  by 
political  considerations,  a  limitation  which  in  this  country  has 
too  often  proved  detrimental  to  the  reputation  of  the  Canadian 
judiciary  as  a  whole,  and  therefore  injurious  to  the  country  at 
large.  When  will  people  learn  the  folly  of  sacrificing  such  im- 
portant interests  to  the  exigencies  of  party  politics? 
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REVIEW  OF  CURRENT  ENGLISH  CASES. 

(Registered  in  accordance  with  the  Copyright  Act.) 


Life  assurance  company — Deposit  with  government — Sale  of 
business  and  assets — company  wound  up — rlght  op  ven- 
DEES TO  DEPOSIT— 33-34  Vict.  c.  61,  s.  3— (R.S.C.  c.  34,  s.l2). 

In  re  Popular  Life  Assurance  Co.  (1909)  1  Ch.  80.  A  life 
insurance  company  having  made  the  statutory  deposit  with  the 
government  under  33-34  Vict.  c.  61,  s.  3,  (R.S.C.  c.  34,  s.  12), 
subsequently  sold  its  business  and  assets  to  another  company 
without  liaving  accumulated  out  of  premiums  any  life  assurance 
fund.  The  vendor  company  then  passed  a  resolution  for  volun- 
tary winding  up  and  their  property  and  policies  had  been  trans- 
ferred and  all  claims  against  the  vendor  company  had  been  dis- 
charged and  the  company  dissolved.  The  purchasing  company 
now  claimed  to  be  paid  the  deposit,  and  Warrington,  J.,  held 
that  they  were  entitled  to  it,  notwithstanding  that  the  English 
Act  provides  for  the  return  of  the  deposit  only  on  an  assurance 
fund  for  double  the  amount  of  the  deposit,  being  first  accumu- 
lated out  of  the  premiums. 

Solicitor  —  Lien  on  documents  —  Company  —  Winding  up  — 
Liquidator. 

In  re  Rapid  Road  Transit  Co.  (1909)  1  Ch.  96.  This  was  an 
application  by  the  liquidator  of  a  company  to  compel  a  solicitor 
to  deliver  up  documents  of  the  company  which  were  in  his  hands, 
and  on  which  he  claimed  a  lien  for  costs.  Prior  to  the  order  for 
winding  up  the  company  an  action  had  been  brought  by  the 
company  against  its  directors  for  penalties  for  acting  without 
qualification.  Neely,  the  solicitor,  had  acted  in  that  action  for 
the  company,  and  in  the  course  of  the  action  certain  documents 
of  the  company  came  to  his  hands,  pending  the  action  the  com- 
pany was  ordered  to  be  wound  up.  The  liquidator  continued  the 
action  against  the  directors  and  retained  Neely,  but  he  after- 
wards discharged  him  and  appointed  a  new  solicitor,  to  whom  he 
required  Neely  to  hand  over  the  documents  of  the  company  in 
his  hands  relating  to  the  action.  Neville,  J,,  held  that  Neely  had 
a  good  lien  on  all  documents  which  had  come  to  his  hands  prior 
to  the  winding-up  order,  but  that  he  was  bound  to  deliver  up 
those  acquired  after  the  winding-up  order. 


ENGLISH  CASES. 


159 


Will — Construction — Gift  to  class — Revocation  by  codicil — 
Intestacy. 

In  re  Dunster,  Brown  v.  Hey  wood  (1909)  1  Ch.  103.  In  this 
case  the  construction  of  a  will  was  in  question.  The  testator  by 
his  will  directed  his  trustees  to  divide  his  residuary  estate  into 
as  many  equal  shares  as  he  should  have  daughters  who  should 
svirvive  him,  or  should  have  died  in  his  lifetime  leaving  issue  him 
surviving  and  to  appropriate  one  share  to  each  such  daughter, 
each  daughter's  share  to  be  settled  on  herself  and  her  children. 
By  a  codicil  he  revoked  the  gift  of  a  share  to  his  daughter  Lucy. 
AH  of  his  daughters,  including  Lucy,  survived  him.  The  question 
was  whether  Lucy's  share  lapsed  and  had  to  be  distributed  as 
upon  an  intestacy,  or  whether  it  went  to  swell  the  shares  of  the 
other  daughters.  Neville,  J.,  held  that  the  gift  was  to  a  class, 
and  therefore  there  was  no  lapse  as  to  Lucy's  share,  but  the 
residue  was  divisible  among  the  daughters  other  than  Lucy  in 
equal  shares. 

Mortgage — Consolidation — Mortgage  in  name  of  trustee — 
Mortgages  made  by  different  mortgagors — Assignment 
of  equity  of  redemption  in  several  mortgages  to  same 

PERSON. 

In  Sharp  v.  Bickards  (1909)  1  Ch.  109  the  plaintiff  claimed 

the  right  to  redeem  a  particular  mortgage.  The  facts  were  as 
follows:  One  Stead  made  three  separate  mortgages  on  three 
leasehold  houses  to  the  defendants'  testator,  and  assigned  the 
equity  of  redemption  therein  to  the  plaintiff,  who  subsequently 
acquired  the  freehold  of  another  house  and  granted  a  long  lease 
of  it  to  one  Cooper,  who  executed  a  mortgage  of  it  to  the  defen- 
dants' testator.  Subsequently  the  plaintiff  got  rid  of  the  rever- 
sion in  this  latter  house  and  took  an  assignment  from  Cooper  of 
the  equity  of  redemption  in  the  leasehold  interest,  and  claimed 
to  redeem  that  house.  Cooper,  it  appeared,  when  he  made  the 
mortgage  to  the  defendants'  testator  was  trustee  for  the  plain- 
tiff. The  defendants  claimed  that  they  were  entitled  to  consoli- 
date the  Cooper  mortgage  with  the  three  Stead  mortgages,  but 
Neville,  J.,  decided  against  that  contention,  holding  that  in  order 
to  give  a  mortgagee  a  right  to  consolidate  mortgages  they  must 
have  been  made  by  the  same  mortgagor;  and  that  a  mortgagee 
had  no  right  to  go  behind  the  mortgagor  to  inquire  into  equit- 
able interests,  and  the  assignment  of  Cooper's  interest  to  the 
plaintiff  did  not  give  the  defendants  any  better  right. 
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Company — Prospectus — Minimum  subscription  not  stated — 
Application  for  shakes — Companies  Act,  1890  (63-64 
Vict.  c.  48)  s.  4  (1)  (4),  s.  5— (7  Edw.  VII.  c.  34,  s.  99(1) 
{d),s.  106  (0.)). 
Rousscll  V.  Burnham  (1909)  1  Ch.  127.  This  was  an  action 
hrouirht  to  cancel  the  allotment  of  certain  shares  made  to  the 
phiiiitilV  in  a  limited  company,  on  the  ground  that  the  prospectus 
hail  omitted  to  state  the  minimum  subscription  upon  which  an 
allot im'iit  would  be  made  as  required  by  the  Companies  Act. 
1890,  s.  4  (7  Edw.  VIL  c.  34,  s.  99(1)  (0.) ).  It  appeared  that 
the  prospectus  on  which  the  plaintiff  relied  was  published  in  a 
French  newspaper,  but  that  an  English  prospectus  had  been 
issued,  containing  the  required  information.  It  was  contended 
on  behalf  of  the  company  that  the  latter  prospectus  was  a  suffi- 
cient compliance  with  the  Act,  but  Parker,  J.,  held  that  it  was 
not,  and  that  the  fact  that  the  advertised  prospectus  on  which 
the  plaintiff  relied  omitted  the  necessary  information  entitled 
him  to  a  cancellation  of  the  allotment.  He  further  held  that  the 
information  required  by  the  Act  must  be  explicitly  given  and  not 
be  left  to  be  gathered  by  inference  from  other  statements  in  the 
prospectus. 

Expropriation — Land  under  lease — Rights  of  landlord  and 
tenant — Compensation — Damages — Ultra  vires. 
In  Piggott  v.  Middlesex  Count  ij  Council  (1909)  1  Ch.  134 
the  plaintiff  as  landlord  claimed  to  recover  possession  of  land 
under  a  condition  of  re-entry  and  also  damages  for  breach  of 
covenant  contained  in  a  lease,  in  the  following  circumstances- 
The  plaintiff  owned  a  parcel  of  land  on  which  were  two  cottages, 
which  he  leased  in  1867  for  a  long  term  to  one  Davenald. ,  The 
lease  contained  covenants  by  the  lessee  to  repair  the  cottages  and 
cultivate  the  ground  in  a  husband-like  manner,  wdth  a  proviso 
for  re-entry  for  breaches  of  covenant.  The  defendants  required 
part  of  the  land  for  widening  a  road,  and  under  statutory  powers 
in  that  behalf  expropriated  a  strip  of  it  which  comprised  one- 
third  of  the  site  of  the  two  cottages.  The  defendants  then 
bouglit  Davenald 's  interest  as  lessee  in  the  rest  of  the  premises 
and  took  possession  of  the  whole  property,  wholly  removed  the 
cottages  and  leased  the  land  for  a  stonemason's  yard,  and  the 
tenant  removed  all  the  garden  soil.  The  plaintiff  gave  notice  of 
forfeiture  under  the  Conveyancing  Act,  1881  (see  R.S.O.  c.  170, 
s.  13)  and  brought  the  present  action  to  recover  possession,  and 
also  for  damages  for  breach  of  covenant.  Eve,  J.,  who  tried  the 
action,  held  that  the  plaintiff  was  entitled  to  succeed  and  gave 
judgment  for  possession,  and  £100  damages  for  breach  of  coven- 
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ant.  The  case  involved  several  knotty  points.  The  plaintiff  had 
conveyed  the  strip  expropriated,  and  it  was  claimed  that  this 
operated  as  a  severance  of  part  of  the  premises  subject  to  the 
lease,  and  the  condition  of  re-entry  was  gone  by  reason  of  the 
severance,  but  the  learned  judge  came  to  the  conclusion  that  as 
the  severance  had  taken  place  by  act  of  law,  the  condition  was 
apportioned.  It  was  also  claimed  that  if  the  plaintiff  were  en- 
titled to  any  damages  he  must  seek  them  under  the  Act  authoriz- 
ing the  expropriation;  but  the  learned  judge  held  that  the  Act 
only  applied  to  the  lands  actually  expropriated  by  the  defendants 
and  did  not  extend  to  the  interest  of  Davenald  in  the  residue  of 
the  parcels  as  to  which  the  defendants'  statutory  powers  did 
not  extend. 

Company — Liability  op  company  on  bill  of  exchange — Bill 
accepted  by  director   in  name  of   company  without 

authority  person  acting  under  authority  of  company' 

—Companies  Act,  1862  (25-26  Vict.  c.  89),  s.  47— (R.S.C 
c.  79,  s.  32;  7  Edw.  VII.  c.  34,  s.  17(0,  Ont.). 

Premier  Industrial  Bank  v.  Carlton  Mfg.  Co.  (1909)  1 
K.B.  106.  This  action  was  brought  on  a  bill  of  exchange  ac- 
cepted in  the  name  of  the  defendant  company  by  one  of  its 
directors.  By  the  terms  of  its  memorandum  of  association  the 
company  was  authorized  to  accept  bills  of  exchange,  but  by  a 
resolution  of  the  board  of  directors  it  was  provided  that  all 
bills  were  to  be  signed  by  one  director  and  countersigned  by 
the  secretary.  The  bill  in  question  was  signed  by  a  director, 
but  not  countersigned  by  the  secretary.  The  bill  in  question 
was  not  drawn  fo'^  the  benefit  of  the  company  nor  did  the  com- 
pany r  ceiv^  anv  consideration  therefor.  The  liability  of  the 
company  depended  on  whether  the  director  who  had  signed  the 
acceptance  could  be  said  to  be  acting  under  the  authority  of 
the  company  within  s.  47  of  the  Companies  Act.  Pickford,  J., 
decided  that  he  was  not  and  therefore  that  the  defendant  com- 
pany was  not  liable.  It  would  seem,  however,  that  having  re- 
gard to  the  provisions  of  R.S.C.  c.  79,  s.  32,  that  in  a  similar 
case  arising  under  that  Act  this  decision  may  be  found  inap- 
plicable. How  far  in  the  absence  of  any  provision  similar  to  s. 
47  of  the  English  Act,  the  case  would  apply  to  companies  in- 
corporated under  the  Ontario  Act,  7  Edw.  VII.  e.  34,  seems  also 
doubtful,  see  s.  IS  (I)  of  that  Act.  With  all  due  respect  to  the 
learned  judge  his  reasoning  does  not  seem  particularly  con- 
clusive, and  the  cases  to  whieli  he  refers  seem  rather  to  lead 
to  an  opposite  conclusion. 


1&2 


CANADA  LAW  JOURNAL. 


REPORTS  AND  NOTES  OF  CASES. 


province  of  ©ntario^ 

HIGH  COURT  OF  JUSTICE. 


Anglin,  J.,  Trial.]  [Jan.  8. 

Toronto,  Hamilton  &  Buffalo  Ry.  Co.  v.  Simpson  Brick  Co. 

Statute — Railway — ''Farm  crossing" — Heading  and  side-note — 
Use  of  crossing  for  business  of  brick  yard — Agreement  to 
provide  and  maintain  crossing — Reservation — Easement — 
Interference  ivith  operation  of  railway — Severance  of 
ownership — Cesser  of  right. 

Sec.  191  of  the  Dominion  Railway  Act  of  1888  is  not  re- 
stricted in  its  application  to  crossings  for  farm  purposes  merely, 
notwithstanding  the  heading  and  side-note  "farm  crossings," 
which  may  be  taken  as  descriptive  of  the  character  of  the  con- 
struction of  the  crossing,  and  not  restrictive  of  the  purposes  for 
which  it  may  be  used  or  of  the  uses  to  which  the  lands  crossed 
by  the  railway  may  be  put,  and  notwithstanding  the  words  of 
the  section  itself,  "convenient  and  proper  for  the  crossing  of 
the  railway  by  farmers'  implements,  carts  and  other  vehicles," 
which  may  be  similarly  interpreted. 

The  defendants,  as  lessees  of  S.,  occupied  and  operated  a 
brick  yard,  in  a  city,  on  the  north  side  of  the  plaintiffs'  rail- 
way, and  in  connection  with  their  business  used  a  private  lane 
over  the  property  of  M.,  lying  to  the  south  of  the  railway.  This 
lane  led  to  a  street,  and  was  the  only  means  of  access  from  the 
brick  yard  to  a  public  highway.  To  reach  this  lane  the  defen- 
dants used  a  crossing  over  the  railway,  and  their  right  to  do  so 
was  called  in  question  hj  this  action.  When  the  railway  was 
built,  the  land  leased  by  the  defendants  and  that  owned  by  M. 
were  the  property  of  the  Messrs.  B.,  who  in  December,  1894, 
conveyed  to  the  plaintiffs  a  right  of  way  through  their  property, 
and  obtained  simultaneously  with  their  conveyance  an  agree- 
ment by  which  the  plaintiffs  covenanted  to  provide  and  maintain 
"a  farm  crossing"  at  the  point  now  in  question,  which  was 
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duly  constructed.  The  Messrs.  B.  conveyed  both  properties  to 
M.  in  1901,  and  in  1903  F.  acquired  from  M.  the  premises  after- 
wards leased  by  the  defendants.  In  his  conveyance  M.  granted 
to  F.  a  right  of  way  over  the  lane  opposite  the  crossing.  S.  ac- 
quired title  from  F.  and  subsequently  leased  to  the  defendants. 
The  land  leased  hy  the  defendants  had  been  in  use  as  a  brick 
yard  for  25  years  before  1893,  but  lay  idle  from  that  year  until 
1903,  when  S.  established  a  brick-making  industry  upon  it.  The 
plaintiffs  were  aware  that  S.  bought  with  the  intention  of  using 
the  crossing  and  the  lane  to  the  south  as  the  means  of  conveying 
from  his  yard  brick  for  local  trade,  and  with  this  knowledge  they 
reconstructed  and  kept  in  repair  the  crossing  in  question,  which 
was  used  by  S.  and  the  defendants  for  that  purpose,  without 
objection  by  the  plaintiffs,  until  1906,  when  they  complained  of 
its  use,  and  began  this  action  in  July,  1907. 

Held,  that  a  railway  company  acquiring  a  right  of  way  may 
take  the  land  required  subject  to  reservations  in  favour  of  the 
grantor  of  such  rights  of  crossing  or  other  easements  as  may  be 
agreed  upon,  and  are  not  inconsistent  with  the  use  of  the  right 
of  way  for  railway  purposes;  an  agreement  for  a  crossing  con- 
temporaneous with  the  deed  of  the  right  of  way  is  equivalent  to 
a  reservation  in  the  deed  itself;  and,  the  vendors  having  made 
such  an  agreement,  the  character  and  extent  of  the  right  of 
crossing  must  be  determined  by  the  terms  of  that  agreement. 
Subject  to  the  question  of  severance,  the  covenant  of  the  plain- 
tiffs with  ''the  vendors,  their  heirs,  executors  and  administra- 
tors," enured  to  the  benefit  of  the  assigns  or  grantees  of  the 
vendors,  including  lessees  of  such  grantees;  and  the  use  which 
the  defendants  were  making  of  this  crossing  was  within  the 
rights  conferred  upon  the  Messrs.  B.  by  the  agreement  of  the 
plaintiffs,  not  being,  upon  the  evidence,  inconsistent  with  the 
safe  operation  of  the  railway,  nor  unduly  increasing  the  burden 
of  the  easement  created  by  the  agreement. 

Held,  also,  that,  although  when  the  right  of  crossing  was 
created  the  lands  on  either  side  of  the  railway  belonged  to  the 
same  owners,  and  were  now  held  by  different  owners,  there  was 
no  such  severance  as  would  involve  the  cesser  of  the  right  of 
crossing.  Midland  R.W.  Co.  v.  Grihhle  (1895)  2  Ch.  827  dis- 
tinguished. 

J.  W.  Neshitt,  K.C.,  for  plaintiffs.  A.  M.  Lewis,  for  de- 
fendants. 
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Anglin,  J.,  Magee,  J.,  Clute,  J.]  [Feb.  13. 

Beardmore  v.  City  of  Toronto. 
Smith  v.  City  of  London. 

Strihitu)  out  statement  of  claim  as  shewing  no  cause  of  action — 
Staying  proceedings  to  add  party  defendant — Con.  Rule  261 
— Hydro-Electric  Commission — 7  Edw.  VIL  c.  19,  s.  23 — 
No  action  to  he  brought  against  the  Commission  without  the 
conseyit  of  the  Attorney-General — Refusal  of  fiat — TJltra 
vires — Refusal  of  Commission  to  become  a  party  to  the  suit 
— Contract — Abortive  attempt  of  plaintiff  to  bring  all 
parties  before  the  court — Right  of  plaintiff  to  relief. 

Appeal  from  order  of  Latchford,  J.,  see  ante,  p.  82,  where  the 
facts  are  fully  set  forth. 

Held,  1.  A  pleading  should  not  be  struck  out  on  a  sum- 
mary application  under  Rule  261,  unless  it  is,  upon  mere  perusal, 
obviously  unsustainable,  and  not  merely  demurrable  —  but 
plainly  and  incontrovertibly  bad  and  insufficient — and  unless 
the  court  is  satisfied  that  the  plaintiff  clearly  discloses  no  cause 
of  action  at  all. 

2.  There  being  a  provision  in  the  contract  that  it  should  not 
came  into  force  until  an  Order  in  Council  had  been  passed  to  that 
effect,  until  such  order  is  passed  the  contract  is  not  binding  upon 
either  party.  As  to  this,  Anglin,  J.,  who  delivered  the  judgment, 
said:  ''AYhatever  may  be  done  towards  validating  these  contracts 
by  legislation,  the  court  should,  I  think,  assume  that,  pending 
litigation  in  which  the  power  of  municipalities  to  make  the 
contracts  is  questioned,  the  Lieutenant-Governor  w^ould  not 
by  Order  in  Council  declare  them  binding  upon  the  Com- 
mission; and  that,  in  the  event  of  the  courts  declaring  them  to 
be  ultra  vires  of  the  municipal  corporations,  such  Orders  in 
Council  would  not  thereafter  be  passed." 

2.  That  under  the  above  circumstances,  the  contract  not 
being  binding  upon  the  parties,  the  Commission  was  not  a  pro- 
per party  to  the  action. 

3.  The  case  of  Atlantic  &  Pacific  Tel.  Co.  v.  Dominion  Tele- 
graph Co.,  27  Grant  592,  and  Hare  v.  London  North-Western 
Ry.  Co.,  1  J.  &  IJ.  253,  are  not  applicable  to  the  facts  of  this 
case.  Whilst  the  Judicature  Rules  have  not  altered  the  legal 
principles  with  regard  to  parties  to  actions  or  the  right  of  de- 
fendants to  insist  on  certain  parties  being  before  the  court,  the 
court  has  now  the  discretionary  power  to  grant  or  refuse  such 
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an  order  and  can  deal  with  the  matter  in  controversy  so  far  as 
regards  the  rights  and  interests  of  the  party  before  it.  (Rule 
206(1).)  See  EoUnson  v..  Geisel  (1894)  2  Q.B.  685;  Bolerts  v. 
Holland  (1893)  1  Q.B.  665;  Norris  v.  Beazley,  2  C.  &  P.  80; 
Laduc  V.  Ward,  54  L.T.N.S.  214 ;  Kendall  v.  Hamilton,  4  A.C. 
504. 

4.  Notwithstanding  the  difference  between  the  wording  of 
pur  Rule  206  (1)  and  that  of  the  English  Order  16,  R.  11  (the 
former  omitting  the  words  "or  non-joinder"  which  appear  in 
the  English  Rule),  it  is  clear,  upon  the  English  authorities,  that 
under  our  Rule  mis-joinder  must  be  deemed  to  include  non- 
joinder, so  that  the  authorities  upon  the  English  Rule  are  applic- 
able, and  therefore  it  is  now  discretionary  with  the  court  to  pro- 
ceed with  the  action  in  the  absence  of  the  party  which  the  defen- 
dants claim  ought  to  be  before  it. 

5.  The  plaintiffs  having  done  all  in  their  power  to  bring  the 
Commission  as  a  defendant  before  the  court,  and  the  latter  hav- 
ing refused  to  consent  to  be  joined,  it  is  in  the  position  of  a 
party  outside  the  jurisdiction  of  the  court,  and  although  co-con- 
tractors are  as  a  general  rule  regarded  as  parties  who  should  be 
joined,  yet  a  defendant  cannot  get  a  stay  of  proceedings  under 
such  circumstances,  unless  he  can  shew  that  the  party  to  be 
added  is  within  the  jurisdiction  of  the  court,  and  that  he  can 
be  brought  before  it. 

6.  Assuming  the  validity  of  the  statute  declaring  that  no 
action  shall  be  brought  against  the  Commission  without  the  fiat 
of  the  Attorney-General  (the  constitutionality  of  which  was 
denied  hy  the  plaintiffs)  it  could  never  have  been  intended  that 
the  non- joinder  of  the  Commission  should  be  fatal  to  the  action, 
for,  if  the  plaintiffs  are  not  allowed  to  proceed  with  their  actions 
without  joining  the  Commission  as  a  defendant,  whatever  rights 
they  may  have  against  the  present  defendants  would  be  denied 
them ;  and  especially  is  this  so  when  by  leaving  the  matter  open 
to  be  dealt  with  at  the  trials,  the  important  questions  involved 
in  these  actions  might  be  carried  on  appeal  to  the  Supreme  Court 
or  to  the  Judicial  Committee  of  the  Privy  Council. 

Johnston,  K.C.,  and  H.  O'Brien,  K.C.,  for  plaintiff  Beard- 
more.  McEvoy,  for  plaintiff  Smith.  Fullerton,  K.C.,  and  Mc- 
Kelcan,  for  the  city  of  Toronto,  and  DuVernet,  K.C.,  for  the 
city  of  London. 
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AngliiK  J.]    Blayborough  v.  Brantford  Gas  Co.        [Feb.  20. 

Lord  Cdui /theirs  Act — Adopted  child — Death  of — No  right  of 
action  to  adopted  parents. 

Applii'ntion  under  Rule  261  to  strike  out  statement  of  claim 
in  an  action  brought  by  the  plaintiff  on  behalf  of  himself  and 
his  wife  to  recover  damages  for  the  death  of  their  adopted  son 
throu,ii"h  an  explosion  of  gas  which  was  alleged  to  be  due  to  the 
negligence  of  the  company  in  laying  their  pipes.  It  was  urged 
by  tlie  defendants  that  the  statement  of  claim  disclosed  no  cause 
of  action  under  the  statute  as  the  child  was  an  adopted  one. 

Tlfhh  that  as  the  deceased  was  an  adopted  child  and  as  the 
only  right  of  action  is  by  a  statute  which  provides  that  the  action 
shall  lie  for  tlie  benefit  of  the  wife,  husband,  parent  and  child 
of  the  person  Avho  has  been  killed,  there  was  no  right  of  action 
to  this  plaintiff  as  claimed  as  he  did  not  come  within  the 
statutory  definition  of  parent  Avhich  is  defined  to  include  father, 
mother,  grandfather,  grandmother,  stepfather  and  stepmother. 
Even  the  mother  of  an  illegitimate  child  is  not  within  the  terms 
of  the  statute.  The  law  of  England  strictly  speaking  knows 
nothing  of  adoption  and  does  not  recognize  any  rights,  claims  or 
duties  arising  out  of  such  a  relation  except  as  arising  out  of  an 
express  or  implied  contract. 

L.  F.  HeijcJ,  K.C.,  for  plaintiff.  31clnnes,  K.C.,  for  de- 
fendants. 


province  of  IRova  Scotia. 


SUPREME  COURT. 


Full  Court]  [Dec.  23,  1908. 

Halifax  Graving  Dock  Co.  v.  Williams. 

Shipping — Authority  of  master  in  foreign  port  to  borrow  moneys 
for  repairs — Agreement  to  pay  out  of  particular  fund — 
General  average. 

The  Italian  barque  ''Affezione"  put  into  Halifax  in  distress 
and  the  master  having  no  funds  to  enable  him  to  effect  repairs 
borrowed  the  sum  of  $2,000  from  defendant,  giving  him  an 
agreement  in  writing  that  the  same  would  be  repaid  before  the 
barque  was  cleared  and  that  in  case  the  master  should,  while 
the  barque  was  in  port,  receive  any  money  from  the  owners  **on 
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account  of  advanced  freight,  general  average  or  other  charges, 
etc.,"  the  same  or  a  sufficient  portion  thereof  should  be  applied 
first  in  repayment  of  said  sum  of  $2,000,  etc.  The  sum  of  money 
so  borrowed  was  used  in  the  discharge  of  cargo  and  for  other 
expenses,  the  subject  of  general  average.  The  master  was  unable 
to  procure  money  from  the  owners  or  on  bottomry  to  repair  the 
ship  and  she  was  sold.  F.  acting  for  underwriters  on  cargo  gave 
the  usual  average  bond  to  S.  the  adjuster,  and  got  possession  of 
the  cargo,  and  being  unable  to  send  it  forward  to  its  destination 
sold  it,  realizing  the  sum  of  $8,000.  The  master  in  anticipation 
of  the  contribution  from  cargo  being  collected  by  S.  gave  defen- 
dant an  order  on  S.  for  the  sum  of  $2,000  payable  out  of  the 
proceeds  of  the  sale  of  the  ship  and  the  general  average  con- 
tribution from  cargo,  which  S.  accepted  "payable  when  in 
funds."  The  underwriters'  agent  F.  had  knowledge  of  the 
amount  borrowed  by  the  master  and  of  the  agreement  and  order. 

Held,  1.  The  master,  under  the  circumstances,  being  in  a 
foreign  port,  had  the  right  to  borrow  money  from  defendant 
and  to  give  him  the  documents  which  he  did.  Also,  that  the 
contribution  fropi  cargo  to  the  ship  was  sufficiently  described 
and  could  be  identified. 

2.  The  words  "moneys  from  the  owner  of  the  cargo  on  ac- 
count of  general  average"  constituted  a  definite  and  certain 
fund,  and  that  even  if  words  descriptive  of  other  sums  of  money 
were  too  wide  that  would  not  prevent  the  court  from  enforcing 
the  agreement  as  to  the  fund  ascertained.  Moreover  that  the 
agreement  was  clearly  one  to  pay  out  of  the  particular  fund  and 
not  an  agreement  to  pay  merely  when  the  money  was  paid. 

3.  The  underwriters'  agent  having  notice  of  the  trust  created 
by  the  master  in  respect  of  this  contribution  and  particularly  of 
the  order  which  is  was  contemplated  would  reach  the  fund  when 
the  adjuster  collected  it  from  him,  could  not  pay  it  over  to  anyone 
but  defendant  and  would  be  discharged  by  paying  it  to  him. 

Drysdale,  J.,  dissented. 

B.  Mellish,  K.C.,  for  plaintiff,  appellant.  W.  B.  Ritchie, 
K.C.,  contra. 


Full  Court.]  The  King  v.  Gaines.  [Dec.  23,  1908. 

Intoxicating  liquors — Sale  hy  steward  of  incorporated  cliib — Case 
stated — Set  aside  as  defective. 

Information  charging  defendant  with  having  unlawfully,  in 
said  city,  kept  intoxicating  liquors  for  sale  within  the  space  of 
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six  mouths  previous  to  the  laying  of  the  information.  The  defen- 
dant having  appeared  and  pleaded  not  guilty  the  stipendiary 
magistrate,  at  defendant's  request,  stated  a  case  for  the 
•(,)piniou  of  the  eourt  upon  the  point  whether  the  serving  of  liquor 
by  tile  steward  of  an  incorporated  club  to  bona  fide  members  (in 
whirh  liijiior  the  steward  had  no  pecuniary  interest,  and  which 
was  bouglit  by  the  funds  of  the  club),  amounted  in  law  to  a 
"keeping  for  sale"  by  said  steward  within  the  prohibition  con- 
tained in  s.  87  of  the  Nova  Scotia  Liquor  License  Act. 

Held,  quashing  the  case  stated,  that  in  order  to  give  the  court 
jurisdiction  to  hear  the  case  there  must  be  a  conviction,  order, 
determination  or  other  proceeding  heard  and  determined  which 
the  person  aggrieved  complains  of,  and  it  was  impossible  to  say 
whether  such  was  the  case  in  the  present  instance,  the  point  being 
stated  at  the  defendant's  request,  and  apparently  before  any 
determination  by  the  magistrate. 

2.  In  stating  a  case  under  the  statute  the  findings  and  con- 
clusion of  the  magistrate  upon  the  whole  evidence  must  be  set 
forth  and  not  merely  the  evidence. 

3.  The  application  for  a  stated  case  must  be  made  in  writing 
and  that,  as,  in  the  present  case,  the  inference  was  the  other 
way,  there  was  a  defect  going  to  the  jurisdiction  of  the  court 
and  which  could  not  be  waived. 

O'Hearn,  for  defendant.    Clmiey,  for  prosecutor. 

Full  Court.]  Re  Priest  Estate.  [Dec.  23,  1908- 

Prolate  court — Security  for  costs  not  allowed  in  case  of  creditors. 

It  is  not  according  to  the  genius  of  the  Probate  Court  where 
there  are  many  different  parties  that  there  should  in  the  case  of  a 
creditor  be  security  for  costs.  Security  is  compelled  in  the  Su- 
preme CoTirt  by  staying  the  plaintiff's  proceedings  and  after  a 
fixed  period  dismissing  the  action  for  want  of  prosecution.  In 
the  Court  of  Probate  creditors  are  not  generally  brought  in  until 
the  final  accounting  and  staying  a  creditor's  proceedings  then 
until  he  give  a  security  might  stay  the  proceedings  of  everyone 
and  tie  up  the  settlement  of  the  estate  for  months. 

Mellish,  K.C.,  in  support  of  appeal.    Tohin,  contra. 

Full  Court.]      Bank  of  Liverpool  v.  Higgins.        [Jan.  10. 

Judgment  recorded  to  hind  lands — Effect  of  sale  and  release  of 
portion  of  lands — Right  of  vendee  to  apportionment. 

Judgment  for  debt  and  costs  registered  to  bind  the  lands  of 
H.  on  Feb.  11,  1891.    Subsequently  H.  conveyed  one  lot  of  land 
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to  S.  for  value  and  then  conveyed  a  second  lot  to  a  trustee  in 
trust  for  himself  for  life  and  on  'his  death  to  his  adopted  daugh- 
ter. H.  died  leaving  a  will  by  which  he  devised  a  third  lot  to 
his  adopted  daughter,  and  devised  the  remainder  of  his  real 
estate  to  his  executors  with  power  to  sell.  On  the  death  of  H. 
the  trustee  of  the  second  lot  conveyed  same  to  the  adopted 
daughter.  The  next  conveyance  of  H.'s  land  was  a  sale  by  the 
executors  of  H.  of  the  remainder  of  H.'s  real  estate  to  B.  for 
value,  and  shortly  afterwards  the  adopted  daughter  conveyed 
the  two  lots  held  by  her  to  W.  and  P.  and  the  holder  of  the  judg- 
ment at  the  request  of  the  adopted  daughter  released  from  the 
judgment  the  lots  purchased  by  W.  and  P.  and  after  doing  so 
made  an  application  to  the  court  for  leave  to  issue  execution 
against  the  real  estate  which  was  of  H.,  such  application  being 
necessary  by  reason  of  the  death  of  the  judgment  debtor.  The 
application  was  opposed  by  B.  and  leave  to  issue  execution  hav- 
ing been  given,  B.  appealed  to  the  full  court. 

Held,  dismissing  the  appeal  without  costs,  that  the  judg- 
ment creditor  was  entitled  to  the  order  for  leave  to  issue  execu- 
tion, but  the  court  intimated  that  the  judgment  should  be  borne 
by  all  the  lots  rateably,  and  that  if  the  judgment  creditor  should 
proceed  to  sell  the  land  to  B.  under  the  execution  he  must  give 
credit  for  an  amount  proportionate  to  the  value  of  the  lands 
released.  Drysdale,  J.,  dissented,  holding  that  the  judgment 
creditor  by  releasing  the  lands  of  W.  and  P.  had  lost  his  right 
to  go  against  the  other  lands  of  H.  which  are  now  owned  by  S. 
and  B.  and  that  leave  to  issue  execution  should  be  refused. 

Eoscoe,  K.C.,  for  appellant.  Eohertson  and  Savary,  for 
respondent. 

Full  Court.]  The  King  v.  Cross.  [Jan.  16, 

Embezzlement — Case  stated  as  to  procedure — Power  of  judge  to 
amend — Simidtaneous  trial  of  several  charges — Crwi.  Code 
ss.  852,  853,  854,  856;  834,  839,  854. 

Defendant  was  brought  to  trial  before  a  County  Court  judge, 
charged  with  having  between  certain  dates  while  acting  as  cashier 
in  the  freight  and  express  office  of  the  Halifax  and  Southwestern 
Railway,  received  various  sums  of  money  for  which  he  was  bound 
to  account,  but  as  to  which  he  unlawfully  and  fraudulently  con- 
verted the  same  to  his  own  use. 

Objection  was  taken  on  the  part  of  defendant  that  each  tak- 
ing constituted  a  separate  offence  and  the  prosecuting  counsel 
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thereupon  by  leave  of  tlie  judge  amended  by  substituting  separ- 
ate eharges  eovering  the  amount  specified  iil  the  original  charge. 

Defendant  pleaded  not  guilty  to  each  of  said  charges  and  was 
tried  upon  the  first  charge  and  found  guilty  of  fraudulently  not 
accounting,  but  acquitted  as  to  so  much  of  the  charge  as  referred 
to  his  omission  to  pay.  The  prisoner  was  sentenced  to  one  week's 
imprisonment  on  the  first  charge  and  the  hearing  of  the  remain- 
ing charges  was  adjourned  until  Nov.  27,  when  the  learned  judge 
directed  the  prisoner  to  be  tried  at  the  same  time  upon  the  16th, 
29tli  and  28th  charges. 

Held,  overruling  objections  taken  on  the  part  of  the  prisoner, 
that  the  charge  was  sufficiently  and  legally  set  forth,  it  being 
clear  that  it  was  the  object  of  the  Code  (s.  852,  sub-ss.  2,  3 ;  s- 
853,  sub-s.  2;  s.  854,  and  form  64)  to  do  away  with  all  technical 
objections  of  this  character,  and  that  the  count  or  charge  should 
be  valid  provided  it  was  sufficient,  to  indicate  to  the  accused 
clearly  the  offence  with  which  he  was  charged. 

2.  In  view  of  ss.  834,  839,  854  and  other  sections  conferring 
upon  the  judge  ample  power  to  amend  and  to  substitute  other 
charges,  the  trial  judge  had  power  to  amend  the  original  charge 
in  the  manner  above  set  out. 

3.  The  rules  in  the  Code  regulating  procedure  under  the 
Sp'^edv  Trials  Act,  so  far  as  applicable,  gave  the  procedure  in 
trials  before  the  County  Court  judge  especially  as  regards  the 
sufficiency  of  the  charges  and  the  evidence,  and  in  that  view  the 
provisions  of  s.  856  and  following  section  on  the  subject  must 
govern  him. 

4.  In  the  present  case  the  judge  had  full  authority  to  try  the 
whole  62  charges  together,  and  s.  857  merely  restricted  his  power 
in  cases  of  theft  except  for  special  cause  when  alleged  to  have 
been  committed  within  six  months. 

5.  As  the  charges  numbered  16,  28  and  38  shewed  on  their 
face  that  they  were  in  no  respect  identical  with  the  first  charge 
upon  which  the  prisoner  was  tried  and  convicted,  but  were  for 
the  th  f t  of  a  different  sum  at  a  different  date,  and  pleas  of  autre- 
fois acquit  and  autrefois  convict,  which  were  disallowed  by  the 
judge,  could  not  have  in  any  way  availed  the  prisoner. 

6.  The  ,  three  several  charges  upon  which  the  prisoner  was 
tried  were  to  be  regarded  only  as  separate  counts  of  one  general 
charge,  namely,  the  continuous  embezzlement  of  money  from  the 
one  corporation  during  a  specified  period,  and  that  it  was  there- 
fore competent  for  the  judge  to  try  the  prisoner  upon  all  at  the 
same  time. 

J.  A.  McLean,  K.C.,  for  the  prisoner.  Power,  K.C.,  and 
Paton,  for  the  Crown. 
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Full  Court.]  Davidson  v.  Reid.  [Jan.  23. 

Trial — Findings  of  jury — Construction  by  court — Sales — War- 
ranty— Counterclaim. 

The  jury  found  that  plaintiff  warranted  a  cream  separator 
which  had  been  sold  to  defendant,  for  a  year,  and  that  there  was 
a  breach  resulting  in  damages  to  defendant  to  the  amount  of  $5. 

They  also  found  that  defendant  agreed  to  waive  the  warrants. 

Held,  that  the  court  could  look  at  the  pleadings  and  evidence 
for  the  purpose  of  construing  these  findings  and  it  appearing 
that  the  alleged  waiver  occurred  after  the  breach  and  was  with- 
out consideration  and  that  it  was  conditional  upon  plaintiff 
putting  the  machine  in  good  order,  of  the  fulfilment  of  which 
there  was  no  evidence,  defendant  was  entitled  to  recover  on  his 
counterclaim  for  damages,  and  that  his  appeal  must  be  allowed 
with  costs. 

Roscoe,  K.C.,  for  appellant.  /.  J.  Ritchie,  K.C.,  for  re- 
spondent. 


Full  Court.]  BuRCHELL  V.  GowRiE.  [Jan.  23. 

Ve^idor  and  purchaser — Commissions  to  agent — Failure  of  agent 
to  complete  sale. 

Where  the  agent  entrusted  with  the  sale  of  a  mining  property 
upon  certain  terms  involving  the  payment  of  a  considerable  por- 
tion of  the  purchase  monej^  in  cash,  for  which  he  was  to  receive 
a  commission  of  ten  per  cent.,  failed  to  carry  out  the  object 
aimed  at  and  his  principals  were  subsequently  approached  by 
the  parties  with  whom  their  agent  had  been  negotiating  and  were 
induced  to  agree  to  a  sale  of  the  property  for  a  different  consider- 
ation from  that  originally  contemplated,  consisting  v/holly  of 
bonds  and  preferred  and  common  stock  in  the  company  by  which 
the  property  was  acquired,  the  latter  proposition  being  one  which 
was  open  to  the  vendors  before  the  matter  was  placed  in  the 
hands  of  the  agent. 

TIeld,  that  the  transaction  was  not  to  be  regarded  as  sub- 
stantially the  same  disposition  of  the  property  that  the  agent 
was  employed  to  effect  and  the  principle  of  law  in  regard  to  the 
payment  of  commissions  when  a  sale  is  made  of  the  same  pro- 
perty to  the  same  parties  by  the  principals  direct,  did  not  apply. 

W.  B.  Ritchie,  K.C.,  and  Robertson,  for  appeal.  Mellish, 
K.C.,  O'Connor  and  Burchell,  contra. 
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province  of  flDanitoba* 


COURT  OF  APPEAL. 

Full  Court.  1       ITartt  ik  Wishard  Langon  Co.  [Jan.  10. 

Vendor  and  purchaser — Agreement  of  sale  of  land — Rescission 
for  want  of  title  in  vendor — Pleading — Removal  of  objec- 
tions to  title  after  action  hegun  for  rescission. 

The  plaintiff  asked  for  rescission  of  certain  agreements  for 
the  sale  of  lands  by  the  defendant  company  to  him,  and  for  the 
repayment  of  the  money  alreiady  paid  upon  his  purchases,  on 
two  grounds:  (1)  misrepresentation  by  Wishard,  who  negotiated 
the  sale  for  the  company,  and  (2)  that  the  company  had  not 
and  never  had  a  good  title  to  the  lands  sold. 

The  only  title  the  company  had  was  under  an  agreement  for 
purchase  from  the  Quill  Plains  Land  Co.  of  a  large  tract  of 
land  of  which  the  lands  in  question  were  part.  Under  this  no 
assignment  of  it  was  to  be  valid  unless  it  should  be  for  the 
entire  interest  of  the  purchaser.  The  only  title  the  Quill  Plains 
Company  had  was  under  agreement  of  sale  from  the  Canadian 
Northern  Ry.  Co.  covering  the  lands  in  question,  which  were  a 
portion  of  the  lands  set  aside  by  the  Crown  for  that  company, 
but  had  not  yet  been  patented  to  it.  These  agreements  expressly 
provided  that  the  consent  of  the  company  must  be  procured  in 
case  of  any  assignment  of  them.  Each  agreement  in  the  chain 
of  title  provided  is  the  usual  form  for  payment,  partly  in  cash 
and  the  balance  in  yearlj^  instalments  and  for  a  conveyance  on 
completion  of  the  payments,  and  each  contained  very  strict 
clauses  as  to  forfeiture  for  non-payment  of  purchase  money. 

The  final  payment  on  the  lands  in  question  would  be  due 
to  the  railway  company  until  Dec.  9,  1911,  the  final  payment  to 
the  Quill  Plains  Co.  would  be  due  on  1st  October,  1911,  while  the 
final  payment  to  be  made  by  the  plaintiff  would  be  due  Sept. 
1,  1911.  There  was  an  indorsement  on  the  contracts  given  by 
the  railway  company  to  the  Quill  Plains  Co.,  giving  the  pur- 
chasers the  privilege  of  anticipating  payment  for  any  quarter 
section,  and  in  the  contract  by  the  Quill  Plains  Co.,  the  pur- 
chasers could  obtain  title  to  any  quarter  section  at  any  time. 
The  agreement  under  which  the  Quill  Plains  Co.  held,  con- 
tained a  reservation  of  coal  and  other  minerals,  also  of  rights 
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of  way  100  feet  wide  for  the  railway ;  and  the  agreement  un- 
der which  the  defendant  company  held  was  subject  to  the  same 
reservations  and,  also,  a  reservation  of  any  land  that  might  be 
required  for  the  right  of  way  and  station  grounds  of  the  Grand 
Trunk  Pacific  Ry.  Co.  This  reservation  had  been  imposed  by 
the  Crown.  There  was  also  in  both  agreements  a  provision 
restricting  the  cutting  of  timber.  None  of  these  reservations 
were  mentioned  or  referred  to  in  the  plaintiff's  agreements 
from  the  defendant  company  which  agreed  to  sell  to  him  the 
whole  land  without  exception. 

At  the  hearing  an  instrument  was  produced,  executed  by 
the  C.  N.  R.  Co.  and  the  Quill  Plains  Co.  long  after  the  com- 
mencement of  the  action,  releasing  the  above  reservations  ex- 
cept that  in  favour  of  the  G.  T.  P.  Co.  The  trial  Judge  held 
that  the  plaintiff  had  failed  to  prove  the  misrepresentations 
relied  on,  which  were  that  the  defendant  company  was  the 
owner  of  the  land  and  that  they  were  of  a  certain  quality,  and 
the  plaintiff  was  nonsuited.  On  the  argument  of  the  appeal, 
plaintiff's  counsel  contended  that  the  evidence  disclosed  an 
absence  of  title  which  entitled  him  to  the  relief  claimed,  but 
defendant's  counsel  protested  that  this  point  was  not  raised  by 
the  pleadings  and  could  not  now  be  considered. 

Held,  per  Hov^ell,  C.J. A.,  and  Phippen,  J. A.,  at  the  trial, 
the  sole  points  at  issue  were  two  questions  of  fraud  which  were 
properly  decided  against  the  plaintiff;  and  it  was  not  until  the 
hearing  of  the  appeal  that  the  plaintiff  took  the  position  that 
he  was  entitled  to  rescind  because  the  defendant's  title  was  not 
good.  Such  a  case  was  not  made  by  the  pleadings  and  it  was 
too  late  to  raise  it  now. 

As  to  the  reservation  not  released,  viz.,  that  in  favour  of 
the  Grand  Trunk  Pacific  Ry.  Co.,  there  was  no  evidence  that 
any  of  the  lands  bought  by  the  plaintiff  were  or  would  be 
affected  by  it,  so  that  it  was  no  valid  objection  to  the  title.  The 
defendants  were  shewn  to  be  the  equitable  owners  of  the  lands 
with  a  right  to  get  in  the  absolute  title  before  they  should  be 
called  on  to  convey,  and  the  plaintiff'  was  not  entitled  to  the 
relief  claimed:  Shaw  v.  Foster,  L.R.  5  H.L.  350;  Egmont  V.  ' 
S7nith,  6  Ch.D.  476;  Re  Hood's  Trustees,  45  Ch.D.  310;  Want  v. 
Stallibras,  L.R.  8  Ex.  175,  and  Re  Bryant,  44  Ch.D.  219.  The 
purchaser  not  having  demanded  an  abstract  of  title  or  called 
on  the  vendor  to  make  the  title  good,  had  no  right  to  rescind 
the  contract;  and,  as  the  title  was  apparently  perfect  at  the 
date  of  the  trial,  the  court  should  not  now  rescind  it. 
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Per  HiCHARDS  and  Perdue,  JJ.A.  : — 1.  The  court  will  not 
force  a  purchaser  to  take  an  equitable  estate  except  where  the 
vendor  has  the  whole  equity  in  the  land  and  controls  the  legal 
estate  in  such  a  way  that  he  can  readily  procure  it,  and  the 
defendants  had  not,  either  at  the  time  the  contract  was  made  or 
at  the  trial,  such  a  title  as  the  plaintiff  was  compellable  to  accept : 
Craddock  v.  Piper,  14  Sim.  310;  Esdaile  v.  Stephenson,  6  Mad. 
366;  Madelcy  v.  Booth,  2  De.  G.  &  Sm.  718;  Fry  on  Specific 
Performance,  4th  ed.,  p.  586. 

2.  The  defendants  were  too  late  in  procuring  the  release  of 
the  reservations  after  the  commencement  of  the  suit,  though  it 
might  be  otherwise  in  an  action  for  specific  performance :  Dart, 
1005.  The  reservation  in  favour  of  the  G.  T.  P.  Ry.  Co.  was  a 
fatal  objection  to  the  title,  as  it  had  not  been,  and  could  not  be, 
removed. 

3.  The  position  taken  by  defendants  in  their  statement 
of  defence,  setting  up  the  various  contracts  under  which  they 
held,  was  a  repudiation  of  their  contract  to  furnish  a  title  in 
fee  simple,  and  an  attempt  to  set  up  that  the  plaintiff  had  only 
bought  the  equitable  interest  they  had  in  the  land,  which  en- 
titled the  purchaser  at  once  to  treat  the  contract  as  rescinded: 
^¥rayton  v.  Naylor,  24  S.C.R.  295. 

4.  The  bringing  of  the  suit  for  the  return  of  the  money  paid, 
alleging  that  the  vendor  had  not  a  good  title,  was  a  sufficient 
repudiation  of  the  contract  on  the  part  of  the  plaintiff,  and  it 
was  not  necessary  for  him  to  give  notice  of  rescission  or  demand 
the  repayment  of  the  money  before  commencing  suit:  Want  v. 
Stallibras,  L.R.  8  Ex.  175.  Neither  was  it  necessary  for  the 
plaintiff  to  demand  an  abstract  of  title,  as  Wishard  shewed  the 
plaintiff  the  nature  of  the  company's  title  before  the  action. 

5.  Although  in  Ontario  the  court  may  allow  money  to  be 
paid  into  court  to  secure  the  purchaser  against  an  outstanding 
incumbrance,  as  in  Cameron  v.  Carter,  9  O.R.  426,  that  course 
is  permissible  under  the  Act  respecting  the  Law  and  Transfer 
of  Property,  R.S.O.  1897,  c.  119,  s.  15,  and  there  is  no  similar 
statutory  provision  in  Manitoba. 

6.  So  far  as  the  question  of  pleading  was  concerned,  the 
statement  of  claim  was  quite  sufficient,  for  the  plaintiff  was 
entitled  to  join  two  grounds  of  relief  as  he  had  done  and  to  rely 
upon  either  or  both  of  them.  The  appeal  should  be  allowed  and 
relief  given  to  the  plaintiff  as  claimed. 

The  court  being  equally  divided,  the  appeal  was  dismissed 
without  costs. 

Gait,  for  plaintiff.    Anderson  and  Moran,  for  defendants. 
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KING'S  BENCH. 


Cameron,  J.]  Vanderwoort  v.  Hall.  [Jan.  27. 

Specific  performance — Delivery  of  deed  in  escrow — Part  per- 
formaiice — Statute  of  Frauds. 

Action  for  specific  performance  of  a  contract  for  sale  of 
land  to  the  plaintiff. 

Plaintiff  and  defendant  entered  into  a  verbal  agreement 
for  the  purchase  from  the  defendant  of  a  house  and  lot  for 
$2,925,  giving  therefor  as  part  of  the  consideration  an  assign- 
ment of  an  agreement  to  purchase  certain  farming  lands  and 
the  balance  in  cash  ''by  raising  a  loan  on  the  property  pur- 
chased" from  the  defendant.  It  was  part  of  the  verbal  agree- 
ment that  the  farm  lands  were  to  be  leased  to  one  Bishop,  and 
that  Bishop  should  sign  a  lease  from  the  defendant  for  them. 
A  statutory  conveyance  of  the  house  and  lot  and  an  assignment 
of  the  agreement  for  the  purchase  of  the  farm  lands  were 
drawn  up  and  executed  and  left  with  the  defendant's  solicitors. 
At  the  same  time,  under  instructions  from  the  plaintiff,  a  lease 
of  the  farm  lands  was  prepared  for  signature  by  Bishop. 
Bishop  afterwards  declined  to  enter  into  the  proposed  lease.  It 
also  appeared  that  the  signature  of  Empey  the  vendor  of  the 
farm  lands,  was  necessary  as  consenting  to  the  assignment  by 
the  plaintiff,  but  that,  prior  to  the  trial,  Empey  had  served  notice 
of  cancellation  of  the  agreement  on  both  parties  to  the  action, 
and  that  the  agreement  had  been  thereby  effectually  cancelled 
and  that  the  title  had  reverted  to  Empey. 

Held,  1.  The  plaintiff's  failure  to  secure  Bishop  as  a  tenant 
barred  his  right  to  specific  performance,  as  did  also  the  fact 
that  the  plaintiff  had,  at  the  time  of  the  trial,  no  further  interest 
in  the  farm  lands. 

2.  The  receipt  by  the  plaintiff  of  a  payment  of  rent  from  the 
tenant  of  the  house  without  the  consent  or  acquiscence  of  the 
defendant  was  not  such  a  part  performance  of  the  contract  as 
would  take  the  case  out  of  the  Statute  of  Frauds. 

Semhle,  the  documents  executed  and  left  in  escrow  with  the 
defendant's  solicitor  would  not  be  evidence  of  the  verbal  agree- 
ment sufficient  to  take  it  out  of  the  statute :  McLaughlin  v.  May- 
hew,  6  O.L.R.  per  Osler,  J.A.,  at  p.  177. 

Philip  and  Kilgour,  for  plaintiff.  Adolph  and  McKay,  for 
defendant. 
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Iprovincc  of  Bntiab  Columbia. 


SUPREME  COURT. 


Full  Court.] 


[Jan.  20. 


Laidlaw  v.  Crowds  Nest  Southern  Ry. 


Railways — Fire  on  right  of  way  spread  to  adjoining  property — 
Condition  of  right  of  ivay — Origin  of  fire — Burden  of 


Fire  was  seen  smouldering  in  a  dry  stump  on  a  high  bank, 
about  level  with  an  engine  smoke  stack,  on  defendant  company's 
right  of  way.  Evidence  was  given  that  one  engine  passed  the 
place  ten  hours  and  another  six  hours  previously.  Evidence 
also  went  to  shew  that  the  right  of  way  contained  inflammable 
material,  and  that  there  were  other  fires,  whose  origin  was  un- 
known, in  the  vicinity  of  the  right  of  way.  The  fire  in  question 
was  first  seen  by  some  of  plaintiff's  workmen,  when  it  was  in- 
significant in  extent,  and  the  weather  was  calm,  but  the  wind 
rising,  the  fire  spread  and  burnt  plaintifi:'s  mill  property  and  a 
large  extent  of  timber  area. 

Held,  on  appeal  (affirming  the  finding  of  Irving,  J.,  at  the 
trial,  dismissing  the  action),  that  there  was  no  evidence  to  con- 
nect the  setting  of  the  fire  by  sparks  from  the  defendant  com- 
pany's engines. 

8.  S.  Taylor,  K.C.,  and  Lucas,  for  plaintiff,  appellant.  Mac- 
Neill,  K.C.,  for  defendants,  respondents. 


Property  injuriously  affected — Lowering  grade  of  street — Eight 
of  owner  of  ahutting  property  to  take  arbitration  proceed- 
ings— Vancouver  Incorporation  Act,  1900,  s.  133,  suh-ss. 
5  and  9. 

The  owner  of  property  abutting  on  a  street,  the  grade  of 
which  has  been  lowered  by  the  corporation,  is  entitled  to  take 
arbitration  proceedings  to  determine  whether  such  property  has 
been  injuriously  affected. 

L.  G.  McPhillips,  K.C.,  for  applicant.  J.  K.  Kennedy,  for 
corporation. 
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Copp,  A.  B. 

Powell,  Bennett  &  Trites. 

Sarnia,  Ont. 

Cowan  &  Towers. 
Pardee  &  Burnham. 
Weir,  A. 

Saskatoon,  Sask. 

Acheson  &  Shannon. 
Ferguson,  J.  D. 
Smith,  D.  T. 

Sault  Ste.  Marie,  Ont. 

Boyce,  A.  C. 
Hamilton,  H.  C. 
Rowland,  P.  T. 

Shanty  Bay,  Ont. 

O'Brien,  W.  E. 

Shediac,  N.B. 

Russell,  W.  A. 

Shelburne,  Ont. 

Clement,  F.  A. 

Simcoe,  Ont. 

Tisdale.  Tisdaie  &  Reid 

Slocan«  B.C. 

Torand,  H.  R. 

Souris,  Man. 

Boswell  &  Forrest. 


Strathcona.  Alta. 

Mills  &  Downes. 

Stayner,  Ont. 

Sullivan,  A.  I.  F. 

Stettler,  Alta. 

Harding,  H.  T. 

Stirling,  Ont. 

Thrasher,  G.  G. 

Stonewall,  Man. 

Arundell,  H.  A. 

Strathroy,  Qnt. 

Ross,  Duncan  C. 

Sudbury,  Ont. 

Fowler,  Joseph. 
Lemieux,  F.  F. 
MacLennan,  Jas.  K. 
McCrae,  Chas. 
McKessock&  McRae. 
Wood,  John. 

Summerside,  P.E.I. 

Wyatt,  I.  E. 

Sussex  Vale,  N.B. 

Fowler  &  Jonah. 
White  &  King. 

Sydney,  W.S. 

Macdonald,  Allan  T. 
Ross  &  Livingstone. 

St.  Catharines,  Ont. 

Campbell,  J.  S. 
Ingersoll  &  Kingstone 
Lancaster  &  Campbell. 

St.  Marys,  Ont. 

Graham,  J.  W. 

St.  Thomas,  Ont. 

Davidson,  J.  B. 
Glenn,  ].  M.,K.C. 
Jell,  H.  F. 

Kingsmill,  Saunders  &  Co. 
McLean  &  Cameron. 

Tara,  Ont. 

Start.  C.  E. 

Tatamagouche,  W.S. 

MacKay,  J.  J. 

Thessalon.  Ont.- 

Williams.  T.  E. 

Tilsonburg«  Ont. 

Carruthers,  J. 

Tofiield,  Alta. 

Naunton,  H.  Ward, 

Toronto.  Ont. 

Arnoldi  &  Grierson. 
Aylesworth,    Wright  & 
Moss. 

Bicknell,  Bain  &  Strathy. 
Boyd,  W.  T. 
Briggs  &  Frost. 
Bristol  &  Armour. 
Brown,  E.  B. 

Wm.  Clark,  Grey  &  Baird. 
Cameron,  D.O. 
Cook  &  Macdonald. 


Toronto,  Ont — Cont'd. 

Crombie.Worrell&Gwynne 
Denton,  Dunn  &  Boultbee. 
Donald,  Duncan. 
Douglas,  W.  M.,  K.C. 
Dunlop,  D.  A. 
DuVernet.  Jones,  Ray- 
mond &  Ardagh. 
Elliott,  W.  J. 
Elliott,  Chas. 
Fullerton,  J.  S.,  K.C. 
Gregory  &  Gooderham. 
Gordon  &  Fowler. 
Gamble  &  Brov^^n. 
Haverson,  Jas.,  K.C. 
Harman,  G.  F. 
Henderson  &  Small. 
Hodgins,  F.  E.,  K.C. 
ohnston,  E.  F.  B.,  K.C. 
ones  &  Leonard. 
Kerr,  Davidson,  Paterson 

&  Grant. 
Kilmer,  McAndrew  & 

Irving. 
King,  Samuel 
Kingsmill,  Hellmuth, 

Saunders  &  Torrance. 
Lee,0'Donohue&  O'Connor 
Marsh  &  Cameron. 
Martin,  H.  J. 
Millar  &  Ferguson. 
McCarthy,  Osier,  Hoskin 

&  Harcourt. 
McBrady,  L.  V. 
Morine  &  Moiine. 
Mulock,  Lee  &  Millikin. 
O'Brien  &  Lundy. 
Owens^,  E.  W  J. 
Pearson  &  Denton. 
Proudfoot,  Duncan  &  Co. 
Ritchie,  Ludwig  &  Ballan- 
tyne. 

Rowell,  Reid,  Wilkie,  Wood 

&  Gibson. 
Ryckman,Kirkpatrick  &Co 
Smith,  C.  P. 
Smith,  Rae  &  Greer. 
Tremeear  &  Co. 


Toronto  Junction,  Ont. 

Anderson,  A.  T. 
Gray,  G.  H. 

Tottenham  Ont. 

Eraser,  Jas. 

Trenton,  Ont. 

O'Rourke,  T.  A. 
Young,  S.  T- 

Truro,  N.S. 

Ferguson,  W.  M 


Tyvan,  Sask. 

J.  B.  Leadley  Brown, 


Uxbridge,  Ont. 

Ormiston.  W.S. 


Vancouver,  B.C. 

Alexander  &  Bayfield. 

Baxter  &  McLellan. 

Bowser,  Reid  &  Wall- 
bridge 

Burns  &  Walkem. 

Gwillim  &  Crisp. 

Hunt,  S.  L. 

Killam  &  Farris. 

Macdonell,  D.  G. 

Martin,  Craig,  Bourne 
&  Hay. 

McKay  &  O'Brian. 

McNeill  &  Bird. 

Ogilvie,  W.  P. 

Russell  &  Russell. 
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Vancouver,  B.C. — ConVd. 
Saunders,  F.  C. 
Savag^e,  Wm. 
Sawers,  C.  W. 
Smith  &  Woodworth. 
Sullivan  &  Ladner. 
Tupper  &  Griffin. 
Wade.  Deacon  &  Deacon. 
Williams,  Shaw  &  Walsh. 

Vankleek  Hill,  Ont. 

Thistlethwaite.  F.  W. 

Vegreville,  Alta. 

Morrison.  F.  A. 

Vernon,  B.C. 

Billings,  Fred. 
Rogers,  R.  H. 

Vermilion,  Alta. 

Murray,  N.  G. 


Wadena,  Sask. 

Hearn,  J.  Harvey. 

Wallaceburg,  Ont. 

Carscallen,  A.  B. 

Walkerton,  Ont 

Collins.  A. 
Klein,  O.  E. 
Shaw  &  Shaw. 

Waterloo,  Ont. 

Haight,  J.C. 
McBride  &  Flintoft. 
Reade,  W.  M. 


Waskada,  Man. 

Young,  L.M. 

West  Selkirk. 

Heap  &  Stratton. 

Westville,  N.S. 

MacKay.  H.S. 

Weyburn^  Sask. 

Black  &  Hilliar. 
Morphy,  H.  N. 

Weymouth  Bridge,  N.S. 

Grierson ,  J.  A. 

Whitby,  Ont. 

Barclay.  L.  T. 


Winnipeg,  lyian. 

Aikins,  Robson  &  Loftus. 
Beveridge,  E. 
Brooks  &  Sutherland. 
Bonnar  &  Hartley. 
Campbell, Pi  tblado,Hoskin 

&  Grundy. 
Campbell,  A.  C. 
Corbett,  W.  A. 
Doyle.  M.  N. 
Donovan  &  Murray. 
Elliott,  Lome  J- 
Ferguson,  Richardson  & 

MacKay. 
Fisher,  Wilson,  Battram  & 

Hamilton. 


Winnipeg,  Man.— Co^/V/. 
Hansford,  J.  E. 
Hannesson,  H.  M. 
Heap  &  Stratton. 
Hough,  Campbell  & 

Ferguson. 
Hudson,  Howell,  Ormond 

&  Marlatt. 
Hugg  &  Kelley. 
Hunt,  T.  A. 
McArthur,  J.  F.  G. 
McPherson  &  Saunderson. 
McTaggart,  R.  M. 
Monahan  &  Conde. 
Monkman,  A. 
Munroe,     McKenzie  & 

Macqueen. 
Munson,  Allan,  Laird  & 

Davis. 

Machray,   Sharpe  &  Den- 

nistoun. 
Metcalfe,  Sharpe  &  Stack- 

poole. 
Murray  &  Beveridge. 
Moody,  Geo. 
Nugent,   F.  S. 
Richards.  Affleck  &  Co. 
Rothwell,  Johnson  & 

Bergeron. 

Spice,  Edward. 
Trueman,  W.  H. 
Taylor,  E.  L. 

Wilton,  McMurray  &  De 
Lorme. 


Wolfeville,  N.S. 

Crawley,  E.  S. 
Parker,  W.  F. 

Wolseley,  Sask. 

Kennedy,  B.  P. 

White  Horse,  Y.T. 

Phelps,  W.  L. 

Woodstock,  rr.B. 

Connell,  A.  B, 
Young,  L.  E. 

Woodstock,  Ont. 

Little,  H.  A. 
McKay  &  Mahon. 
Smith  &  Pearson. 

Yarmouth,  U.S. 

Sanderson,  C.  L. 

Yorkton,  Sask. 

McLean,  J.  F. 
Patrick,  J.  A.  M. 


Victoria,  B.C. 

Barnard  &  Robertson. 
Bass,  O.  C. 

Bodwell,  Lawson  &  Law- 
son. 

Bradshaw  &  Davie. 
Eberts  &  Taylor. 
Fell  &  Gregory. 
Mason  &  Mann. 
Morphy,  George  A, 
Moresby  &  O'Reilly, 
Pooley,  Luxton  &  Pooley. 

Virden,  Man. 

Agnew  &  Smith. 
Goulter  &  Singer, 
Pritchard,  John, 


Winchester.  Ont. 

Hart,  Geo.  C. 
Reveler,  S.  S. 


Windsor,  N.S. 

Morse,  E.  T. 
Sangster  &  Graham. 


Windsor,  Ont. 

Clarke  &  Bartlett. 
Davis.  F.  D 
Rodd  &  Wigle. 
Sutherland,  Kenning  & 
Cleary. 


illiABAMA. 

Mobile. 

Vaughan  &  Gaillard. 

AI.A.SKA. 
Rampart. 

Allan,  Chas.  B, 

ARKil^NSAS. 
Hot  Springs. 

Wood  &  Henderson. 

Little  Bock. 

Blackwood  &  Williams. 

CALIFORNIA. 
Auburn. 

Wright,  Ed.  F. 


UNITED  STATES. 

Los  Angeles. 

Harris  &  Swanwick. 

Riverside. 

Stanton,  E.  B. 

San  Francisco. 

Moore,  A.  A. 

McEnerny,  G.  W.,  1416  Post 
Bldg. 

Smith,  R.  Masson,  35  Van 

Ness  Ave. 
Sims,  Wm.  M. 

San  Jo^e. 

McGinnis,  J.  S. 

Refers  to  Bank  of  San  Jose, 
National  Jewelers'  Assn., 
N.Y.,  National  Shoe  and 
Leather  Ex.,  Boston. 


Stockton. 

Dudley  &  Luck. 

DISTRICT  OF 

COLUMBIA. 

Washington. 

Brandenburg,  &  Branden- 
burg. 

FLORIDA. 
Tallahasee. 
Williams,  R,W. 

ILLINOIS. 

Chicago. 

Baldwin,  Robert  Rojfers. 
Strong  &  Ripley. 
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Joliet. 

Hill.  Haven  Hill. 

Feoria. 

Fuller,  Hy.  C. 

irrDIAN  TERRITORY. 
Tablequali. 

Dunes  it  Ky\e 

KANSAS. 
Atcbison. 

Tufts  &  Ciowell. 

Goodland. 

Wilson  Bros. 

Hutchison. 

Whiteside,  H. 

KENTUCKY. 

I.oui8ville. 

Strother  &  Gordon. 

LOUISIANA. 
New  Orleans. 

Hall,  Harry  H. 

MAINE. 

Augrusta. 

Williamson  &  Burleigh, 

Portland. 

Frank,  M.  P. 

Waterville. 

Eaton,  Harvey  D. 

MASSACHUSETTS. 

Boston. 

Wrightington,  S.  R. 

31  State  S. 

Fitchburg. 

Blood,  Chas.  H. 

Gloucester. 

Russell,  Chas.  A. 

Lowell. 

Conant,  C.  H. 

Fittsfield. 

Crosby  &  Noxon. 

Springfield. 

Webster,  D.  E. 

MICHIGAN. 

Bay  City. 

Gillett  &  Clark. 

Detroit. 

Bowen,  Douglas,  Whiting 
Murfin.    (See  card. J 

Flint. 

Roberts  &  Crane. 

Grand  Rapids. 

Stuart  &  Heald. 

Muskegon. 

Smith,  Nims,  Hoyt&Erwii 


Port  Huron. 

Law  &  Moore. 

Sault  Ste.  Marie. 

Metzger,  Hy.  F. 

Saginaw. 

Demorest,  E.  J. 

MINNESOTA. 

St.  Paul. 

Morphy  &  Ewing. 

Refer  to  First  National 
Bank,  St.  Paul ;  National 
Bank  of  the  Republic, 
N.Y.;  Fort  Dearborn  Na- 
tional Bank,  Chicago. 

MONTANA. 
Great  Falls. 

Greene,  H.  S. 

NEBRASKA. 

Norfolk. 

Latimer,  Geo.  A. 

Omaha. 

Churchill,  A.  S.,  Ex-Attor- 
ney-General  of  Nebraska 
Suite  516,  New  York  Life 
Bldg.  Reference  any 
Bank  at  Omaha. 

NEVADA. 
Carson  City. 
Judge,  J.  R. 

NEW  MEXICO. 

Santa  Fe. 

Prince,  L.  B. 

NEW  JERSEY. 

Jersey  City. 

Blair  &  Crouse. 

Trenton. 

Vroom,  G.  D.  W. 

NEW  YORK. 

Albany. 

Montignani,  Mallory  & 

Elmendorf. 
True,  Geo.  M. 

Batavia. 

Clark,  Arthur  E. 

Buffalo. 

Clark,  Martin. 
Fred  D.  Coiey,  Mutual  Life 
Building. 

Malone. 

Paddock,  Frederick  G. 

New  York  City. 

Gordon,  Wm.  Seton,  141 

Broadway. 
Powell  &  Cady. 
Young,  Ver  Planck  & 

Prince,  149  Broadway, 


Niagara  Falls. 

Dudley  Gray  &  Highland. 

Ogdensburg. 

Akin,  Jas.  F. 
Att'y  for  R.  G.  Dunn  &  Co. 
Private  Consultation  in 
Prescott,  Ont.,  on  short 
notice. 

Oswego. 

Brownell  &  Culkin. 

Syracuse. 

Tracey,  Chapman  & 
Tracey. 

NORTH  CAROLINA. 

Raleigh. 

Hinsdale,  John  W.  (Attor- 
ney for  Dun  &  BradstreetJ 

NORTH  DAKOTA. 

Bismarck. 

Patterson,  A.  T. 

Fargo. 

Newman,  Spalding  & 
Stambaugh. 

Grand  Forks. 

Feetham,  F.  B. 

Sheldon. 

Pierce,  Ed. 

OHIO. 

Cleveland. 

Henry  &  Couse. 

Toledo. 

Calder,  J.  R. 

Chittenden  &  Chittenden. 
OREGON. 

Portland. 

Williams,  Wood  &  Lin- 
thicum. 

Salem. 

Carson  &  Brown. 

PENNSYLVANIA. 

Clarrisburg. 

Carter,  W.J. 

Philadelphia. 

Byron,  Kirby  &  Hammond, 
Stephen  Girard  Building, 
Cor  poration,Com  mercial 
and  Probate  Law,  Collec- 
tions. Bankruptcy  Prac- 
tice. Depositions  taken. 
Issue  commission  to  E. 
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Philadelphia — Cont' d. 

W.  Kirby.  Collection  de- 
partment established 
1891.  References:  Market 
St.  National  Bank,  Con- 
tinental Title  and  Trust 
Co.,  Philadelphia;  all 
Judges  of  Philadelphia 
County. 

Pittsburgh. 

Way,  Walker  &  Morris, 
Attorneys  and  Counsel- 
lors. Refer  to  Messrs. 
Carter,Hughes  &  Dwight, 
-  New  York,  and  Blake, 
Lash  &  Cassels.  Toronto. 

Wilkesbarre. 

Garman,  John  M. 

Williamsport. 

Hicks  &  Spencer. 

RHODE  TSLAND. 
Providence. 

Slocum,  P.  D.  S. 


SOUTH  DAKOTA. 

Sioux  Falls. 

Donovan,  Joseph  Mitchell. 

TEXAS. 

Galveston. 

Lockhart,  Wm.  B. 

UTAH. 

Salt  i:.ake  City. 

Nye,  Geo.  L. 

VERMONT. 

Montpelier. 

Deavitt,  T.  J. 

St.  Johnsbury. 

Farnham  &  Porter. 

VIRGINIA. 

Lynchburg- 
Edmunds,  J.  E. 


WASHINGTON. 

Seattle. 

Gray,  Jno.  G. 

704-5  Lowman  Building. 

Tacoma. 

Loveday,  Walter. 

WEST  VIRGINIA 

Charleston. 

Couch,  Flournoy,  Price  & 
Smith,  West  Virginia 
Corporation  Law  a 
specialty. 

WISCONSIN. 

Janesville. 

Fethers,  Jeffris  &  Mouat. 

asilwaukee. 

Bloodgood,  Kemper  & 
Bloodgood. 

Oshkosh. 

Phillips  &  Hicks. 


A.M.  Amer.  Inst.  E.E. 
A.M.  Can.  Soc.  C.E. 


K.  L.  AITKEN, 

CONSULTING  ELECTRICAL  ENGINEER. 


Electric  Lighting  and  Power  Stations,  Distribution,  Railways, 
Electrolysis,  Pumping  Equipments,  Etc. 
Phones— Main  1482— North  3119— North  1933.  1003  Traders  Bank  Building,  TORONTO,  Canada 


Write  or  phone  us 
when  you  require 

APPEAL  BOOK  PRINTING 

GOOD  WO  RK 
Prompt  Delivery 

R.  G.  McLEAN 


Phones  Main 
637,    6  38 


26-34  Lombard  St. 
TORONTO 


The  Rimouski  Fire  Ins.  Co. 

OLD    AND  TRIED 


The  Crown  Fire  Ins.  Co. 

Transacts  a  General 
FIRE  BUSINESS 

McLEAN,  STINSON  &  CO.,  Limited 

TORONTO    -    Ontario  and  Western  Managers 


UNIVERSITY 

OF  MICHIGAN 


DEPARTMENT  OF  LAW.— New  session  com- 
mences every  fall.  Three  years'  course  leading  to  the 
degree  of  LL.B.  Graduate  course  of  one  year  lead- 
ing to  the  degree  of  LL.M  Exceptional  oppor- 
tunities for  students  wishing  to  supplement  work  in 
law  with  studies  in  history  and  political  science.  For 
announcement,  giving  full  information,  address, 

DEPARTMENT  OF  LAW, 

Ann  Arbor,  Mich  . 


When  arranging  a  Mortgage  see 
that  your  Client's   interest  is 
protected  by  a  policy  in 

The  Canadian  Fire  Ins.  Co. 

FOR  RATES 

E.    M.  FAULKNOR 
Hamilton,  Ont. 


Toronto,  Ont. 


Halifax,  N.S 


ARNOLDI&  GRIKRSON, 
*  *•  Hai  l  isters.  Solicitors,  etc. 

London  and  Canadian  Chambers,  103  Hay  St. 
Cable  Address,    "  Arnoldi,"  Toronto.    Telephone  540 
Frank  Aknoldi,  K.C. 


HRISTOL  &  ARMOUR. 

Barristers,  Solicitors,  etc. 
London  aiul  Canadian  Chambers,  103  Bay  St.,  Toronto. 
Cable  Address,     '*  Bristol,"  Toronto.     Telephone  Q63. 
EPMi'Ni)  Bristol,  E.N.  Armour. 


DICKNELL,  HAIN   &  STRATHY, 
^  Ban  isters  and  Solicitors. 

Imperial  I'ank  Building:s,  -  -  Toronto. 
Cable  Address.  '*  Bicknell."  Toronto.  Codes: 
lAS.  BICKNKI.L,  K.C.  ALFRED  BICKNELL.  A.  B.C. 4th  Ed 

].  W.  BAIN.  K.C.       H.  H.  BICKNELL.        W.  U.  and 
G.  B.  STRATHY.  Liebers. 


Ottawa,  Ont. 


LJOGCi  &  MAGEE. 

*  ^  Barristers,  etc.. 

Sparks  Street,  Ottawa. 
W.  D.  Hogg,  K.C.  F.  A.  Magee. 

17  WART,  OSLER,  BURBIDGE  &  MACLAREN 
^  Barristers,  Solicitors,  etc., 

Molsous  Bank  Chambers,  Ottawa. 
John  S  Ewart,  K.C.     Glyn  Osler. 

F.  M.  BURBIDGE.  C.  H.  MACLAREN. 

Solicitors  at  Ottawa  for  the  Molsons  Bank  and  the 
Ontario  Bank. 

Mr.  Ewart  will  confine  himself  to  consultations, 
opinions  and  counsel  work  in  the  Supreme  and  Ex 
chequer  Courts  and  before  Railway  Commission. 

Montreal,  Que. 

A  TWATER  &  DUCLOS, 

Advocates  and  Barristers, 

151  St.  James  Street,  Montreal. 
Hon. Albert  W.  Atwater,K.C.,M.P.P.  C.  A.  Duclos. 
Telephone  102. 

JOHN  J.  CREELMAN,  B.A.,  B.C.L., 

J  Advocate,  Barrister  and  Solicitor, 

(Commissioner  for  Quebec  and  Ontario), 

Merchants  Bank  Building-.  St.  James' St. , 
Montreal,  Que. 


Detroit,  Micli. 


OOWEN,  DOUGLAS,  WHITING  &  MURFIN, 
^  Attorneys  and  Counsellors. 

Nos.  80  to  85  Moffat  Building,  Detroit,  Mich 
Herbert  Bowen,  Samuel  T.  Douglas, 

Frederick  W.  Whiting,  Allison  L.  Hitchcock. 
Tames  O.  Murfin,  G.  B.  Perry. 


LFRED  WHITMAN,  B.A.,  LL.B., 

Barrister,  Solicitor,  etc. 
Cable  Addre.<;s,  "Aftman,"  Halifax. 


L 


Paris  (Francej. 

EON  VIROLET, 

French  Advocate. 
Licencie  en  Droit  of  the  University  of  Paris, 
Expert  of  the  French  Courts, 

21  Rue  le  Peletier,  Paris  (France) 
Cable  Address :        -         -        "  Teloriv,"  Paris. 

PIERRE  PELLERIN, 

Avocat, 

Licencie  en  droit  et  6s  lettres  (M.A.), 

14  rue  de  Milan,  Paris. 


Saint  John,  N  .B 


VyELDON  &  MCLEAN, 

Attorneys-at-Law. 
Solicitors  for  the  Bank  of  Montreal  and  the  Canadian 
Pacific  Railway  Company. 


New  York,  U.S.A. 


WTM.  SETON  GORDON, 
*  *  Counsellor-at-Law  and  Attorney, 


[41  Broadway,  New  York. 


Patent  Solicitors. 


■n  IDOUT  &  MAYBEE, 

Solicitors  of  Patents, 
Mechanical  and  Electrical  Experts, 

103  Bay  Street,  Toronto. 
U.S.  Office,  605  Seventh  St.,  Washington,  D.C. 
Telephone  2582. 
J.  G.  RlDOUT(late  C.E.),  J.  Edw.  Maybee, 

Barrister,  Solicitor,  etc.         Mechanical  Mng'r 


Belleville,  Ont. 

ILLIAM  N.  PONTON.  K.C, 

Barrister,  Solicitor,  Notary  Public,  etc. 
Office:  Bridge  St.,  Belleville,  Ont.. 


St.  Paul,  Minnesota. 


M' 


ORPHY,EWING  &  BRADFORD, 

Attorneys  and  Counsellors-at-law,  Notaries 
Public,  Etc., 

Offices  :  Manhattan  Bldg.,  St.  Paul,  Minnesota,  U.S.  A 
Frank  H.  Ewing.        E.  H.Morphy, 
JohnM.  Bradford.  Barrister-at-Law, 

British  Vice-Consul. 
Practice  in  all  Courts.  State  and  Federal. 


LAW  BOOK  BINDING. 

A  few  years  ag^o  we  opened  in  connection  with  our  business  an  up-to-date  Law  Book  Bindery,  at 
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